Martinez-Cuevas, et al. v. DeRuyter Brothers Dairy, Inc., et al.
(Stephens, C.J., dissenting)

No. 96267-7

STEPHENS, C.J. (dissenting)—This case concerns a statutory benefit granted
only at the discretion of the legislature: overtime pay. A class of affected agricultural
workers argue that the provision of Washington’s Minimum Wage Act (MWA), ch.
49.46 RCW, exempting them from overtime pay violates article I, section 12 of the
Washington Constitution on both legislative favoritism grounds and equal protection
grounds. The majority declares the exemption unconstitutional, despite the fact that
entitlement to overtime pay is not a fundamental right implicating our state
privileges and immunities clause. Nor does the legislative policy decision to exempt

agricultural workers, among other worker groups, from overtime protections
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evidence discrimination in violation of the equal protection clause. For the reasons
explained below, I respectfully dissent.
ANALYSIS

The workers present both facial and as-applied challenges to RCW
49.46.130(2)(g), which exempts agricultural employees from RCW 49.46.130(1)’s
general overtime pay requirement. The workers argue the agricultural exemption
violates article I, section 12 on both legislative favoritism grounds and equal
protection grounds.

|. STANDARD OF REVIEW

We review a statute’s constitutionality de novo. Schroeder v. Weighall, 179
Wn.2d 566, 571, 316 P.3d 482 (2014). We likewise review a superior court’s order
on cross motions for summary judgment de novo. Wilkinson v. Chiwawa Cmtys.
Ass’n, 180 Wn.2d 241, 249, 327 P.3d 614 (2014). Summary judgment is proper
when there are no genuine issues of material fact and the moving party is entitled to
judgment as a matter of law. CR 56(c). Because the superior court granted summary
judgment in the workers’ favor, we view all facts and draw all reasonable inferences
in the light most favorable to DeRuyter. See Drinkwitz v. Alliant Techsystems, Inc.,

140 Wn.2d 291, 295, 996 P.2d 582 (2000).
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Il. LEGISLATIVE FAVORITISM

Acrticle I, section 12 provides, “No law shall be passed granting to any citizen,
class of citizens, or corporation other than municipal, privileges or immunities which
upon the same terms shall not equally belong to all citizens, or corporations.”

The privileges and immunities clause requires an independent analysis from
the federal equal protection clause in cases involving legislative favoritism.
Schroeder, 179 Wn.2d at 572 (citing Grant County Fire Prot. Dist. No. 5 v. City of
Moses Lake, 150 Wn.2d 791, 805, 811, 83 P.3d 419 (2004)). But this antifavoritism
analytical framework “did not overrule our long line of article I, section 12 cases
addressing laws that burden vulnerable groups” on state equal protection grounds.
Schroeder, 179 Wn.2d at 577. We thus address each of these challenges
independently of one another. Id.

Under the antifavoritism framework, the terms “privileges” and “immunities”
“pertain alone to those fundamental rights which belong to the citizens of the state
by reason of such citizenship.” State v. Vance, 29 Wash. 435, 458, 70 P. 34 (1902).
This constitutional limitation recognizes the legislature “may[ freely exercise its
police power] to promote the public welfare and safety and to safeguard life, health,
property and morals, regulate businesses, professions and callings.” Ketcham v.

King County Med. Serv. Corp., 81 Wn.2d 565, 569, 502 P.2d 1197 (1972) (plurality
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opinion). “The police power of the State is an attribute of sovereignty, an essential
element of the power to govern, and this power exists without declaration, the only
limitation upon it being that it must reasonably tend to promote some interest of the
State, and not violate any constitutional mandate.” CLEAN v. State, 130 Wn.2d 782,
805, 928 P.2d 1054 (1996). Thus, while the State’s police power is broad,
“[I]egislatures may not under the guise of the police power” encroach on personal or
private, common-law rights and privileges guaranteed by the state or federal
constitutions unless the legislature has some reasonable basis for doing so. See
Ketcham, 81 Wn.2d at 576 (discussing the freedom of contract). But it may draw
statutory distinctions that do not implicate fundamental rights of state citizenship.
See Am. Legion Post No. 149 v. Dep’t of Health, 164 Wn.2d 570, 606-08, 192 P.3d
306 (2008) (determining smoking inside a place of employment is not a fundamental
right of state citizenship, and the legislature may thus enact regulatory laws that in
effect benefit certain businesses over others).

In Vance, we noted that “[t]hese terms, [privileges and immunities,] as they
are used in the [C]onstitution of the United States, secure in each state to the citizens
of all states the right to remove to and carry on business therein; the right, by usual
modes, to acquire and hold property, and to protect and defend the same in the law;

the rights to the usual remedies to collect debts, and to enforce other personal rights;



Martinez-Cuevas, et al. v. DeRuyter, et al., 96267-7
(Stephens, C.J., dissenting)

and the right to be exempt, in property or persons, from taxes or burdens which the
property or persons of citizens of some other state are exempt from.” 29 Wash. at
458 (emphasis added) (citing THomMAs M. CoOLEY & ALEXIS C. ANGELL, A
TREATISE ON THE CONSTITUTIONAL LIMITATIONS 597 (6th ed. 1890)). The Vance
court determined, “By analogy these words as used in the state constitution should
receive a like definition and interpretation as that applied to them when interpreting
the federal constitution.” Id.

The classic case describing fundamental rights of citizenship under article 1V,
section 2, clause 1 of the United States Constitution—indeed, the principal case
relied on in the Cooley treatise cited by Vance—is Corfield v. Coryell, 6 F. Cas. 546,
551-52 (C.C.E.D. Pa. 1823) (No. 3,230) (expressing an expansive, “natural” rights

interpretation of the federal privileges and immunities clause).! But after the Civil

1 “At one time it was thought that this section recognized a group of rights which,
according to the jurisprudence of the day, were classed as “natural rights’; and that the
purpose of the section was to create rights of citizens of the United States by guaranteeing
the citizens of every State the recognition of this group of rights by every other State.”
Hague v. Comm. for Indus. Org., 307 U.S. 496, 511, 59 S. Ct. 954, 962, 83 L. Ed. 1423
(1939); see also Martin H. Redish & Brandon Johnson, The Underused and Overused
Privileges and Immunities Clause, 99 B.U. L. REv. 1535, 1556 & n.100 (2019) (quoting
1 LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW 1252 (3d ed. 2000)
(“Corfield can best be understood as an attempt to import the natural rights doctrine into
the Constitution by way of the Privileges and Immunities Clause of Article IV. By
attaching the fundamental rights of state citizenship to the Privileges and Immunities
Clause, Justice Washington would have created federal judicial protection against state
encroachment upon the ‘natural rights’ of citizens.”)). Contra majority at 6 (quoting
Richard L. Aynes, Constricting the Law of Freedom: Justice Miller, The Fourteenth

-5-
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War the United States Supreme Court began to curb Corfield’s “natural” rights
Interpretation, instead favoring an antidiscrimination construction:

It was undoubtedly the object of the clause in question to place the
citizens of each State upon the same footing with citizens of other States, so
far as the advantages resulting from citizenship in those States are concerned.
It relieves them from the disabilities of alienage in other States; it inhibits
discriminating legislation against them by other States; it gives them the right
of free ingress into other States, and egress from them; it insures to them in
other States the same freedom possessed by the citizens of those States in the
acquisition and enjoyment of property and in the pursuit of happiness; and it
secures to them in other States the equal protection of their laws. It has been
justly said that no provision in the Constitution has tended so strongly to
constitute the citizens of the United States one people as this.

Paul v. Virginia, 75 U.S. (8 Wall.) 168, 180, 19 L. Ed. 357 (1868) (addressing article

IV, section 2, clause 1).2

Amendment, and the Slaughter-House Cases, 70 CHI.-KENT L. REV. 627, 651 (1994)
(arguing that the “most logical reading of . . . Corfield is that ‘fundamental’ was not being
used in a natural law sense, but rather as a synonym for “constitutional.””)).

2 For further examples of the evolution of United States Supreme Court privileges
and immunities doctrine post-Paul, see, for example, Ward v. State, 79 U.S. (12 Wall.)
418, 20 L. Ed. 449 (1870); Slaughter-House Cases, 83 U.S. (16 Wall.) 36, 21 L. Ed. 394
(1873); City of Detroit v. Osborne, 135 U.S. 492, 10 S. Ct. 1012, 34 L. Ed. 260 (1890);
Crowley v. Christensen, 137 U.S. 86, 11 S. Ct. 13, 34 L. Ed. 620 (1890); McKane v.
Durston, 153 U.S. 684, 14 S. Ct. 913, 38 L. Ed. 867 (1894); Blake v. McClung, 172 U.S.
239, 19 S. Ct. 165, 43 L. Ed. 432 (1898); Chambers v. Baltimore & Ohio Railroad Co.,
207 U.S. 142, 28 S. Ct. 34, 52 L. Ed. 143 (1907); Twining v. New Jersey, 211 U.S. 78, 29
S. Ct. 14, 53 L. Ed. 97 (1908) overruled by Malloy v. Hogan, 378 U.S. 1, 84 S. Ct. 1489,
12 L. Ed. 2d 653 (1964); Travis v. Yale & Towne Manufacturing Co., 252 U.S. 60, 40 S.
Ct. 228, 64 L. Ed. 460 (1920); Hague, 307 U.S. at 511; Toomer v. Witsell, 334 U.S. 385,
68 S. Ct. 1156, 92 L. Ed. 1460 (1948); Austin v. New Hampshire, 420 U.S. 656, 95 S. Ct.
1191, 43 L. Ed. 2d 530 (1975); Baldwin v. Fish & Game Commission, 436 U.S. 371, 98 S.
Ct. 1852, 56 L. Ed. 2d 354 (1978); Hicklin v. Orbeck, 437 U.S. 518, 98 S. Ct. 2482, 57 L.
Ed. 2d 397 (1978); Supreme Court v. Piper, 470 U.S. 274, 105 S. Ct. 1272, 84 L. Ed. 2d
205 (1985); McBurney v. Young, 569 U.S. 221, 133 S. Ct. 1709, 185 L. Ed. 2d 758 (2013).

-6-
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Article 1V, section 2 now basically “prevents a State from discriminating
against citizens of other States in favor of its own.”® Hague v. Comm. for Indus.
Org., 307 U.S. 496, 511, 59 S. Ct. 954, 83 L. Ed. 1423 (1939). And since Toomer,
states may justify discrimination against out-of-state citizens when “perfectly valid
independent reasons for it” exist. Toomer v. Witsell, 334 U.S. 385, 396, 68 S. Ct.
1156, 92 L. Ed. 1460 (1948) (“[T]he inquiry in each case must be concerned with
whether such reasons do exist and whether the degree of discrimination bears a close
relation to them.”). In any event, article IV, section 2 does not cover controversies
arising between a state and its own citizens. E.g., United Bldg. & Constr. Trades
Council of Camden County & Vicinity v. Mayor of Camden, 465 U.S. 208, 217, 104
S. Ct. 1020, 79 L. Ed. 2d 249 (1984) (noting in-state residents have no claim against

their state government under the federal privileges and immunities clause but have

3 While [Corfield’s] description of the civil rights of the citizens of the States
has been quoted with approval,® it has come to be the settled view that
Article 1V, 8 2, does not import that a citizen of one state carries with him
into another fundamental privileges and immunities which come to him
necessarily by the mere fact of his citizenship in the state first mentioned,
but, on the contrary, that in any State every citizen of any other State is to
have the same privileges and immunities which the citizens of that State
enjoy.

18 The Slaughter-House Cases, [83 U.S. at 75-76]; Maxwell v. Dow, 176 U.S.

581, 588, 591[, 20 S. Ct. 448, 44 L. Ed. 597 (1900)]; Canadian N. Ry. Co. v.

Eggen, 252 U.S. 553, 560[, 40 S. Ct. 402, 403, 64 L. Ed. 713 (1920)].
Hague, 307 U.S. at 511.
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a chance to remedy any in-state discrimination at the ballot box). Federal privileges
and immunities principles have transformed since Corfield and Vance, and, despite
the suggestion in Vance, the prevailing federal doctrine no longer provides an
entirely helpful analogy to the same terms in article I, section 12. But see Vance, 29
Wash. at 458. While Corfield’s “natural” rights interpretation now has limited
application for courts interpreting the terms in the federal clauses that does not
undermine its relevance in interpreting our state provision.

The majority purports “to correct the many misstatements about the history of
the Fourteenth Amendment,” even though Corfield and the cases discussed above
mainly address article 1V, section 2, clause 1. See majority at 6-10. Relying
primarily on a law review article written by Richard Aynes, the majority declares
that the United States Supreme Court incorrectly interpreted the Fourteenth
Amendment’s privileges and immunities clause in the Slaughter-House Cases, 83
U.S. (16 Wall.) 36, 21 L. Ed. 394 (1873). Id. The basic gist of the majority’s cursory
analysis reflects the view that Justice Thomas detailed in over 50 pages in McDonald
v. City of Chicago, 561 U.S. 742, 805-58, 130 S. Ct. 3020, 177 L .Ed. 2d 894 (2010)
(Thomas, J., concurring in part and concurring in the judgment); see also Saenz v.
Roe, 526 U.S. 489, 521-28, 119 S. Ct. 1518, 143 L. Ed. 2d 689 (1999) (Thomas, J.,

dissenting) (endorsing Corfield and rejecting the Slaughter-House Cases). But no



Martinez-Cuevas, et al. v. DeRuyter, et al., 96267-7
(Stephens, C.J., dissenting)

Justice agreed with the view posited by Justice Thomas in McDonald and only Chief
Justice Rehnquist did so in Saenz. The McDonald Court noted “there [is not] any
consensus on [the meaning of the clause] among the scholars who agree that the
Slaughter—House Cases’ interpretation is flawed.” 561 U.S. at 758 (plurality part);
see also Saenz, 526 U.S. at 522 n.1 (Thomas, J., dissenting) (“Legal scholars agree
on little beyond the conclusion that the Clause does not mean what the Court said it
meant in 1873.”). The Court thus “decline[d] to disturb the Slaughter-House
holding” despite the opportunity to do so. McDonald, 561 U.S. at 758, 859-60
(Stevens, J. dissenting) (agreeing “the original meaning of the [privileges and
immunities] Clause isnot . . . clear . . . and not nearly as clear as it would need to be
to dislodge 137 years of precedent”).

The majority treats Aynes’ law review article and Slaughter-House Cases
dissents as precedent, while rejecting the authority of the United States Supreme
Court. Though jurists, scholars, and commentators continue to vigorously debate
the purpose and meaning of both federal privileges and immunities clauses, the
United States Supreme Court’s interpretation of the United States Constitution is
binding, and the Slaughter-House Cases majority remains the law of the land until

the Court says otherwise.
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Even if we were free to disregard United States Supreme Court precedent,
there is no need to pick a battle here. The majority misapprehends and
mischaracterizes the view | adopt, wrongly claiming, “The dissent . . . asserts that
Corfield’s natural rights interpretation evolved after the Civil War to favor an
antidiscrimination construction, as evidenced by the Slaughter-House Cases, among
others.” Majority at 6, 10. But, it was not Corfield that evolved in the years
following the Civil War (Corfield was decided over 40 years before the end of the
Civil War)—it was the United States Supreme Court’s view of article 1V, section 2,
clause 1 and the Fourteenth Amendment privileges and immunities clauses that
changed. The Court has, for the most part, rejected the view espoused by Justice
Washington in Corfield, instead favoring an antidiscrimination construction in Paul
and the cases following.* Even so, Corfield’s fundamental, natural rights
construction bears on our interpretation of our state clause, especially because its
adoption in Vance functions to limit the privileges and immunities of Washington

State citizenship to fundamental rights.

4 See generally note 2, supra. But compare Hague, 307 U.S. at 510 (rejecting
Corfield’s fundamental rights interpretation), with McBurney, 569 U.S. at 229 (quoting
Corfield, 6 F. Cas. at 552, for the proposition that “the right to ‘take, hold and dispose of
property, either real or personal,” has long been seen as one of the privileges of
citizenship”).

-10-
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Scholars observe Corfield construed article 1V, section 2, clause 1 of the
United States Constitution as “impos[ing] no limits on a state’s ability to
discriminate against out-of-state citizens as long as the rights or interests affected by
the state’s discrimination are not characterized as ‘fundamental.”” E.g., Martin H.
Redish & Brandon Johnson, The Underused and Overused Privileges and
Immunities Clause, 99 B.U. L. Rev. 1535, 1555 (2019). “In limiting privileges and
Immunities of citizens of the several states, as provided for in Article IV, to
‘fundamental’ rights, the Court was expanding state legislative power by restricting
the Constitution’s restraint of that legislative power.” Id. at 1541. “Because
harvesting oysters was not deemed a ‘fundamental’ right, the state regulation
discriminating against nonresident oyster farmers was found to be constitutionally
permissible.” Id. at 1557.

By analogy, Vance expanded the state’s legislative power by restricting our
privileges and immunities clause to pertain alone to those fundamental rights that
belong to the citizens of the state by reason of such citizenship. See 29 Wash. at
458. That is why Corfield illuminates Vance, and that is why the prevailing federal

doctrine no longer provides an entirely helpful analogy. The relative correctness of

-11-
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the Slaughter-House Cases is not the reason for our departure from federal doctrine.®
But see majority at 9 (“[W]e depart from the federal construction because it grew
from an incorrectly decided Slaughter-House decision that radically changed the
intent of the Fourteenth Amendment away from that of the provision’s congressional
authors.”).

Regardless of whether Vance (or Corfield) used the notion of fundamental
rights in a constitutional sense or in a natural law sense, the right to overtime pay
cannot be deemed fundamental in either sense. The Washington Constitution does
not guarantee all Washington citizens the right to overtime pay by reason of state
citizenship, nor does any reasonable conception of Lockean natural rights.

We give a constitutional provision its common and ordinary meaning at the
time our framers drafted the constitution, though interpretation may also benefit
from examining the provision’s historical context. Wash. Water Jet Workers Ass'n
v. Yarbrough, 151 Wn.2d 470, 477, 90 P.3d 42 (2004). In the late nineteenth and
early twentieth centuries, jurists and scholars recognized “the ‘privileges and
Immunities’ belonging to a citizen by virtue of citizenship are “personal’ rights, that

Is, private rights, as distinguished from public rights.” E.g., W.J. Meyers, The

® In fact, the Slaughter-House Cases majority cited Corfield approvingly. See note
3, supra.

-12-
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Privileges and Immunities of Citizens in the Several States, 1 MicH. L. REv. 286,

290 (1902). And we adopted this view in Vance, 29 Wash. at 458 (concluding article

I, section 12 included the “the right[] . . . to enforce other personal rights”).
Personal or

[p]rivate rights typically included an individual’s common law rights
in property and bodily integrity, as well as in the enforcement of contracts.
The remedy for a violation of private rights was damages measured by
private loss or injunctive relief to prevent the private loss. Many saw such
rights as those that “would belong to their persons merely in a state of
nature.”

Ann Woolhandler, Public Rights, Private Rights, and Statutory Retroactivity, 94
GEo. L.J. 1015, 1020 (2006) (footnotes omitted) (quoting 1 WILLIAM BLACKSTONE,
COMMENTARIES *119).

Although historically non-common-law claims arising only under statute fall
into the public rights category, traditional conceptions of public rights have evolved.
Id. at 1020-21 (“The nineteenth century . . . conceived of public rights in a narrower
sense, to mean claims that were owned by the government—the sovereign people as
a whole—rather than in persons’ individual capacities.” (footnote omitted)). Public
rights now enjoy “a broad connotation of constitutional or statutory claims asserted
in the perceived public interest against government or regulated parties.” 1d. at 1020.
And “statutory or related entitlements have some aspects of both private and public

rights.” Id. at 1021-22. We often think of statutory entitlements as belonging to

-13-
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discrete individuals because the State has in some statutory schemes given
individuals a remedy under statute. 1d. at 1022. But unlike personal or private rights,
statutory entitlements and benefits “originate[] with the state rather than the
individual.” 1d. And we have therefore not considered rights granted only at the
discretion of the legislature to be fundamental. E.g., Grant County, 150 Wn.2d at
814.

For these reasons, “[n]ot every [statutory] benefit constitutes a ‘privilege’ or
‘immunity’ for purposes of the independent article I, section 12 analysis.”
Schroeder, 179 Wn.2d at 573. The threshold question triggering further analysis
asks whether the statutory entitlement or benefit at issue encroaches on a
fundamental right of state citizenship. Schroeder, 179 Wn.2d at 572-73. If it does
not, the constitutional inquiry ends. See, e.g., Grant County, 150 Wn.2d at 814;
Ventenbergs v. City of Seattle, 163 Wn.2d 92, 102-04, 178 P.3d 960 (2008). If it
does encroach on such a right, though, we engage in an “independent ‘privileges’
analysis” under article 1, section 12. Schroeder, 179 Wn.2d at 572 (quoting Grant
County, 150 Wn.2d at 812-13). That involves two parts. Id. “First, we ask whether
a challenged law grants a ‘privilege’ or ‘immunity’ for purposes of our state
constitution.” 1d. at 573 (quoting Grant County, 150 Wn.2d at 812). “If the answer

IS yes, then we ask whether there is a ‘reasonable ground’ for granting that privilege

-14-
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or immunity.” Id. (quoting Grant County Fire Prot. Dist. No. 5 v. City of Moses
Lake, 145 Wn.2d 702, 731, 42 P.3d 394 (2002), vacated in part on reh’g, 150 Wn.2d
791).

In the superior court, the workers asserted a fundamental right of state
citizenship based on article Il, section 35, which directs the legislature to pass
necessary laws to protect employees in jobs dangerous to life or harmful to health.
While rejecting this assertion, the superior court nonetheless granted the workers
partial summary judgment based on a fundamental right to work and earn a wage,
including overtime. The majority affirms the superior court but based only on article
I1, section 35. | therefore turn first to the assertion that this constitutional provision
creates a fundamental right of state citizenship with respect to protective legislation
in dangerous employments.

A.  Right to Employee Protection Laws under Article 11, Section 35

Article 11, section 35 provides, “PROTECTION OF EMPLOYEES. The
legislature shall pass necessary laws for the protection of persons working in mines,
factories and other employments dangerous to life or deleterious to health; and fix
pains and penalties for the enforcement of the same.” (Boldface omitted.) This

provision is not self-executing and creates no fundamental right.

-15-
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Article 11, section 35’s plain language gives the legislature broad discretion to
enact (amend or repeal) “necessary laws.” It likewise gives the legislature discretion
to “fix pains and penalties for the enforcement of the same.” Id. But article II,
section 35 does not grant workers in dangerous jobs particular rights under any
particular statutory enactment. See Lebbeus J. Knapp, The Origin of the Constitution
of the State of Washington, 4 WAsH. HisT. Q. 227, 233-34 (1913) (“The constitution
either provides that the legislature shall pass laws to enforce its provisions, or it
expects the legislature to pass them, but . . . it is impossible for the constitution to
dictate what laws the future legislatures may pass.”). The legislature has plenary
power to determine what “laws” are “necessary” to protect people working in these
jobs. See, e.g., Wash. State Farm Bureau Fed’n v. Gregoire, 162 Wn.2d 284, 300-
01,174 P.3d 1142 (2007) (stating the legislature has plenary power to enact laws not
prohibited by the state or federal constitutions).

In 1973, “in keeping with the mandates of [a]rticle I, section 35 of the state
Constitution,” the legislature enacted the Washington Industrial Safety and Health
Act (WISHA), ch. 49.17 RCW. RCW 49.17.010; LAws oF 1973, ch. 80 § 1.
WISHA aims to “to assure, insofar as may reasonably be possible, safe and healthful
working conditions for every man and woman working in the state of Washington,

[and] the legislature in the exercise of its police power . . . declares its purpose . . .

-16-
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to create, maintain, continue, and enhance the industrial safety and health program
of the state.” RCW 49.17.010. Consistent with its statutory framework, the
Washington Department of Labor and Industries has promulgated many health and
safety regulations specifically related to farmworkers. See generally ch. 296-307
WAC (safety standards for agriculture). The legislature thus met its article I1, section
35 duty to “pass necessary laws” with this enactment. See generally WASH. CONST.
art. 11, 8 35; ch. 49.17 RCW. But its actions do not elevate specific statutory
measures to constitutional rights.

Our case law confirms article I1, section 35 does not create a fundamental right
of state citizenship given legislative discretion on worker health and safety law. In
Ventenbergs, a waste hauler sued the city of Seattle and others, arguing that by
granting contracts exclusively to two other waste haulers, the city violated our state

privileges and immunities clause. 163 Wn.2d at 102. Ventenbergs claimed that the

right to hold specific private employment”” is a fundamental right of citizenship.”
Id. at 103 (quoting court papers (quoting Plumbers & Steamfitters Union Local 598
v. Wash. Pub. Power Supply Sys., 44 Wn. App. 906, 915, 724 P.2d 1030 (1986))).
We determined, however, “[t]he type of employment that VVentenbergs seeks is not

private—it is in a realm belonging to the State and delegated to local governments.”

Id. Relying on Grant County, we held Ventenbergs had no fundamental right of
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citizenship to engage in municipal solid waste collection services because the
constitutional power to regulate this governmental service lies with the legislature
and local governments. Id. at 103-04.

Grant County arose from consolidated cases presenting article |, section 12
challenges to the petition method for property annexation. 150 Wn.2d at 797-98.
There, we similarly determined:

The statutory authorization to landowners to commence annexation
proceedings by petition does not involve a fundamental attribute of an
individual’s national or state citizenship. Instead, the legislature enjoys
plenary power to adjust the boundaries of municipal corporations and may
authorize annexation without the consent of the residents and even over their
express protest.

Id. at 813. For these reasons, we held, “there is no privilege, i.e., fundamental right
of state citizenship, at issue in this case, and the claim of a violation of article I,
section 12 [thus] fails.” Id. at 814.

The case before us today is like Ventenbergs and Grant County. Under the
umbrella of its police power, the legislature has plenary power to enact, amend, or
repeal laws it considers necessary (or unnecessary) to protect employees in jobs
dangerous to life or harmful to health. See Ventenbergs, 163 Wn.2d at 102; Grant
County, 150 Wn.2d at 813-14; see also Ockletree v. Franciscan Health Sys., 179
Wn.2d 769, 795, 317 P.3d 1009 (2014) (plurality opinion) (Stephens, J., dissenting)

(“[T]he legislature has authority to create or repeal causes of action unrelated to
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common law claims, and it does not grant or withhold a privilege when it does so.”
(citing Atchison v. Great W. Malting Co., 161 Wn.2d 372, 381, 166 P.3d 662
(2007))). If the legislature repealed the overtime statute during the next legislative
session, no Washington citizen would have a personal or private common-law right
to insist on overtime pay—absent an employment contract with a term promising the
same. See Woolhandler, supra, at 1020 (“Private rights typically included an
individual’s common law rights in property and bodily integrity, as well as in the
enforcement of contracts.”).

Despite our views on the benefits of overtime pay, we must recognize there is
no constitutional mandate, as the overtime statute “does not involve a fundamental
attribute of an individual’s national or state citizenship” under article I, section 12.°

See, e.g., Grant County, 150 Wn.2d at 813-14.

® Article I, section 12 provides, “No law shall be passed granting to any citizen, class
of citizens, or corporation other than municipal, privileges or immunities which upon the
same terms shall not equally belong to all citizens, or corporations.” If overtime pay is
truly a fundamental right—i.e., a privilege Washingtonians enjoy by reason of state
citizenship—no law shall be passed granting any citizen overtime pay that does not belong
on equal terms to all Washington citizens or corporations. In other words, we must accept
that all exemptions that encroach on the alleged fundamental right to overtime pay are
presumptively unconstitutional (unless reasonable grounds exist). See generally RCW
49.46.130(2)(a)-(j). That article 11, section 35 protects only employees in jobs dangerous
to life or harmful to health—and does not apply equally to all Washington citizens—further
undermines the majority’s characterization of overtime pay as a fundamental right of state
citizenship.
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The history of article 11, section 35 provides some further insight:

[Article 11, section 35] was taken from the constitutions of Colorado and
Illinois. As a corollary to restrictions on corporations, particularly in Article
XI1, the convention sought to provide for the protection of labor. During the
time preceding the convention there had been violent disturbances at mining
camps in Roslyn and Newcastle when mining companies hired armed guards
to attack striking miners. The working conditions at some industrial
concerns in the territory were notoriously dangerous, and organized labor
lobbied for a constitutional provision requiring the legislature to enact health
and safety laws.

ROBERT F. UTTER & HUGH D. SPITZER, THE WASHINGTON STATE CONSTITUTION 82
(2d ed. 2013) (citations omitted). The framers’ historical objective of protecting
employee health and safety thus reflects the establishment of a constitutional
safeguard in the form of a public right to laws protecting the same. This does not
amount to a privately enforceable fundamental right to such laws. But see majority
at 9-10 (holding article 11, section 35 creates a personal or private right).

Still more, the structure of the constitution shows that article Il, section 35
does not create the sort of personal or private right that existed at common law.
Article |—the declaration of rights—contains several examples of personal or
private fundamental civil rights and liberties citizens enjoyed at common law (e.g.,
the right to life, liberty and property, due process, protection from discrimination,
the right to petition and assembly, and the freedom of speech and religion). Article

I, in contrast, governs the legislative department, recognizing, guiding, or
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restraining its plenary power to enact laws. The framers’ placement of the directive
for employee protection legislation in article 11, rather than article I, provides added
evidence of the intent to grant the legislature full discretion over worker health and
safety laws. And we have not considered statutory benefits granted only at the
discretion of the legislature to be fundamental. Grant County, 150 Wn.2d at 814.
Indeed, to do so would constitutionalize all protective legislation and wrongly
suggest that anytime the legislature limits the scope of protective legislation in
employment, it implicates article I, section 12.’

I would hold the provision for employee protection laws in article Il, section
35 does not create a fundamental right of state citizenship to overtime pay under

article I, section 12.

" The majority seems to conclude that whenever the legislature passes legislation
that has the effect of protecting employees in jobs dangerous to life or harmful to health,
article 11, section 35 automatically entitles workers to such protections. See majority
at13n.3. But in doing so, the majority renders critical constitutional language
meaningless. The majority is correct that article Il, section 35 imposes a duty on the
legislature to “pass necessary laws” to protect employees in such jobs. By implication, the
legislature determined overtime pay is not “necessary” to protect the health and safety of
agricultural workers. Article 11, section 35 gives the legislature broad discretion to make
these types of policy determinations—it does not give this court discretion to determine
which laws are “necessary.” “*We are not a super legislature.”” Davison v. State, No.
96766-1, slip op. at 11 (Wash. June 25, 2020), https://www.courts.wa.gov/
opinions/pdf/967661.pdf (quoting Aetna Life Ins. Co. v. Wash. Life & Disability Ins. Guar.
Ass’n, 83 Wn.2d 523, 528, 520 P.2d 162 (1974)).
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B.  The Right To Work and Earn a Wage

Even though the workers did not argue below that they have a fundamental
right of state citizenship to work and earn a wage, the superior court granted
summary judgment in their favor on this basis, ruling sua sponte that they enjoy such
a fundamental right, which includes the right to overtime pay. The majority does
not endorse this argument because it affirms the summary judgment order on other
grounds. | would reject it. We have never recognized the right to work and earn a
wage as a fundamental right of state citizenship under article I, section 12. And in
the context of this case, reliance on such a right is a non sequitur because the question
below and on review involves only whether the workers have a fundamental right to
overtime pay.

Under federal law, “the Privileges and Immunities Clause protects the right of
citizens to ‘ply their trade, practice their occupation, or pursue a common calling.””
McBurney v. Young, 569 U.S. 221, 227, 133 S. Ct. 1709, 185 L. Ed. 2d 758 (2013)
(quoting Hicklin v. Orbeck, 437 U.S. 518, 524, 98 S. Ct. 2482, 57 L. Ed. 2d 397
(1978)); see also In re Aubrey, 36 Wash. 308, 315, 78 P. 900 (1904) (the right to
choose a trade or profession is likewise constitutionally protected under the banner

of liberty). “[T]he right to ‘take, hold and dispose of property, either real or

personal,” has long been seen as one of the privileges of citizenship.” McBurney,
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569 U.S. at 229 (quoting Corfield, 6 F. Cas. at 552). Washingtonians equally have
“the [fundamental] right, by usual modes, to acquire and hold property, and to
protect and defend the same in the law.” Vance, 29 Wash. at 458.

Property takes many forms. Bd. of Regents of State Colls. v. Roth, 408 U.S.
564, 576, 92 S. Ct. 2701, 33 L. Ed. 2d 548 (1972). “Money is property.” Nixon v.
Shrink Mo. Gov’t PAC, 528 U.S. 377, 398, 120 S. Ct. 897, 145 L. Ed. 2d 886 (2000)
(Stevens, J., concurring); see also State v. Wilder, 12 Wn. App. 296, 299, 529 P.2d
1109 (1974) (“Money is property.”). We have also construed wages and income as
property. See, e.g., Kitsap County Deputy Sheriffs’ Guild v. Kitsap County, 183
Wn.2d 358, 353 P.3d 188 (2015) (plurality opinion) (generally discussing wages as
property); Culliton v. Chase, 174 Wash. 363, 375-76, 25 P.2d 81 (1933) (construing
income is “property” under amendment 14 of the state constitution). Most of us
acquire money, income, and wages by working. It therefore stands to reason that
Washingtonians have a fundamental common law right to work and earn a wage and
to protect and defend the product of their labor in the courts. See Vance, 29 Wash.
at 458.

At the same time, the Constitution does not itself create property rights or
interests. Bd. of Regents, 408 U.S. at 577. “Rather, they are created and their

dimensions are defined by existing rules or understandings that stem from an
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independent source such as state law—rules or understandings that secure certain
benefits and that support claims of entitlement to those benefits.” Id. Any claim of
entitlement must be “grounded in the statute [or other instrument] defining eligibility
for” the property interest. See id. (recognizing welfare recipients’ property interests
were created and defined by statute while a professor’s property interest was created
and defined by the terms of his employment contract). But not every benefit created
by the legislature embodies “a ‘privilege’ or ‘immunity’ for purposes of the
independent article I, section 12 analysis.” Schroeder, 179 Wn.2d at 573. “A
property interest in a benefit exists [only] if a person has a ‘legitimate claim of
entitlement to it.”” Kitsap County, 183 Wn.2d at 362 (quoting Bd. of Regents, 408
U.S. at 577). “A mere “abstract need or desire’ or ‘a unilateral expectation’ of the
benefit is insufficient to create a property interest.” Id. (quoting Bd. of Regents, 408
U.S. at 577). Here, for various policy reasons, the legislature exempted agricultural
workers from the overtime statute, and so they have no property interest in this
benefit. Because the workers have no property interest in or right to overtime pay,
the statutory exemption from overtime does not encroach on their fundamental right
to acquire and hold property (i.e., the right to work and earn a wage). See Vance, 29

Wash. at 458.
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This conclusion follows from recognition that the right to overtime pay in
RCW 49.46.130(1) represents a discretionary exercise of the legislature’s police
power, not a fundamental right. See RCW 49.46.005 (declaration of police power);
see also Ass’n of Wash. Spirits & Wine Distribs. v. Wash. State Liquor Control Bd.,
182 Wn.2d 342, 362, 340 P.3d 849 (2015) (concluding the right to sell and distribute
spirits is not a fundamental right of state citizenship because it is granted only at the
discretion of the legislature under its police power). Indeed, overtime pay is a
statutory benefit granted as a matter of grace by the state. See Ass’n of Wash. Spirits,
182 Wn.2d 342 (“‘[T]he distinction between a lawful business which a citizen has
the right to engage in and one in which he may engage only as a matter of grace of
the state’ must be considered.” (quoting Randles v. Wash. State Liquor Control Bd.,
33 Wn.2d 688, 694, 206 P.2d 1209 (1949))). So, for purposes of article I, section
12’s analysis, even acknowledging the general right to pursue a common calling and,
as a corollary, the fundamental right to work and earn a wage, statutorily exempted
workers do not enjoy a fundamental right to overtime pay.

In sum, | would hold that the agricultural exemption from overtime pay does
not confer a privilege or immunity under article I, section 12 because no fundamental
right is at issue. Article Il, section 35 does not embody a fundamental right, as the

legislature may determine what laws it deems “necessary” to protect workers in
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dangerous employments. And although the general right to work and earn a wage
exists, that property right does not bring all statutory benefits enacted in the context
of employment within its ambit. Because we engage in an independent privileges
and immunities analysis only when a law encroaches on a fundamental right of state
citizenship, the court need not inquire further. See, e.g., Grant County, 150 Wn.2d
at 814; Ventenbergs, 163 Wn.2d at 102-04. There is no need to consider whether the
legislative exemption rests on reasonable grounds, as it does not implicate the
privileges and immunities clause at all.
[11. EQUAL PROTECTION

The workers also contend agricultural exemption violates the state equal
protection clause under any level of scrutiny, though they urge us to apply strict
scrutiny.  The concurrence would accept the workers’ argument, applying
intermediate scrutiny. | believe it is unsustainable under our precedent. | would
hold rational basis review applies here and conclude that the statutory overtime
exemption does not violate article I, section 12 on state equal protection grounds.

| recognize it is of no solace to these workers that “Washington has a ‘long
and proud history of being a pioneer in the protection of employee rights.”” Hill v.
Xerox Bus. Servs., LLC, 191 Wn.2d 751, 760, 426 P.3d 703 (2018) (internal

quotation marks omitted) (quoting Int’l Ass’n of Fire Fighters, Local 46 v. City of

-26-



Martinez-Cuevas, et al. v. DeRuyter, et al., 96267-7
(Stephens, C.J., dissenting)

Everett, 146 Wn.2d 29, 35, 42 P.3d 1265 (2002)). We were “one of the first states
to enact a statewide minimum wage for women and minors.” Id. Despite our
progressive history in the context of employee rights, we have upheld legislative
distinctions between different classes of workers. Compare Carranzav. Dovex Fruit
Co., 190 Wn.2d 612, 416 P.3d 1205 (2018) (holding agricultural employers must
pay their piece-rate employees separate hourly compensation for time spent on tasks
outside piece-rate picking work), with Sampson v. Knight Transp., Inc., 193 Wn.2d
878, 448 P.3d 9 (2019) (holding nonagricultural employers need not pay their piece-
rate employees hourly compensation for time spent on tasks outside piece-rate
work).

Equal protection requires similarly situated individuals receive similar
treatment under the law. See U.S. CoNsT. amend. X1V, 8 1; WASH. CONsST. art. |, §
12. It does not require “complete equality among individuals or classes of
individuals.” Harris v. Charles, 171 Wn.2d 455, 462, 256 P.3d 328 (2011). To
determine whether a law violates the state or federal equal protection clause, we use
one of three tests: strict scrutiny, intermediate scrutiny, or rational basis review. Id.
(quoting State v. Harner, 153 Wn.2d 228, 235-36, 103 P.3d 738 (2004)) “[T]he
appropriate level of scrutiny depends on the nature of the classification or rights

involved.” Am. Legion Post No.149, 164 Wn.2d at 608.
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Strict scrutiny applies to suspect classifications and laws burdening
fundamental rights or liberties. Id. at 608-09. “Race, alienage, and national origin
are examples of suspect classifications.” Id. We apply intermediate scrutiny when
the law at issue involves “‘both an important right and a semi-suspect class not
accountable for its status.”” 1d. at 609 (internal quotation marks omitted) (quoting
Madison v. State, 161 Wn.2d 85, 103, 163 P.3d 757 (2007) (plurality opinion)).
Gender and poverty based classifications are examples of semisuspect classes.
Westerman v. Cary, 125 Wn.2d 277, 294, 892 P.2d 1067 (1994); compare State v.
Schaaf, 109 Wn.2d 1, 19, 743 P.2d 240 (1987) (holding children form neither a
suspect nor semisuspect class for equal protection purposes), with Schroeder, 179
Wn.2d at 577-79 (concluding some classes of children, e.g., foster children, may
constitute a semisuspect class). “Absent a fundamental right or suspect class, or an
Important right [and] semisuspect class, a law will receive rational basis review.”
State v. Hirschfelder, 170 Wn.2d 536, 550, 242 P.3d 876 (2010).

“In the area of economics and social welfare, a State does not violate the Equal
Protection Clause merely because the classifications made by its laws are imperfect.”
Dandridge v. Williams, 397 U.S. 471, 485, 90 S. Ct. 1153, 25 L. Ed. 2d 491 (1970).
A classification will survive rational basis review “so long as it bears a rational

relation to some legitimate end.” Romer v. Evans, 517 U.S. 620, 631, 116 S. Ct.
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1620, 134 L. Ed. 2d 855 (1996). We presume social and economic legislation is
rational when it does not involve a suspect class or fundamental right, though “this
presumption may be overcome by a clear showing that the law is arbitrary and
irrational.” Am. Legion Post No. 149, 164 Wn.2d at 609. Under rational basis
review, we evaluate whether (1) “*all members of the class are treated alike,”” (2)

“*there is a rational basis for treating differently those within and without the class,
and (3) ““the classification is rationally related to the purpose of the legislation.””
Id. (quoting O’Hartigan v. Dep’t of Pers., 118 Wn.2d 111, 122, 821 P.2d 44 (1991)).

We “*may assume the existence of any conceivable state of facts that could
provide a rational basis for the classification.”” Id. (quoting Andersen v. King
County, 158 Wn.2d 1, 31, 138 P.3d 963 (2006) (plurality opinion), overruled on
other grounds by Obergefell v. Hodges, 576 U.S. 644, 135 S. Ct. 2584, 192 L. Ed.

2d 609 (2015)). Equal protection does not require ““all evils of the same genus be
eradicated or none at all.”” Id. at 609-10 (quoting O’Hartigan, 118 Wn.2d at 124).
And the government may pursue its desired ends “one step at a time.” Williamson
v. Lee Optical of Okla., Inc., 348 U.S. 483, 489, 75 S. Ct. 461, 99 L. Ed. 563 (1955).
That legislation may be over- or underinclusive with respect to its purported end is

beside the point: “courts are compelled under rational-basis review to accept a

legislature’s generalizations even when there is an imperfect fit between means and
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ends.” Heller v. Doe, 509 U.S. 312, 321, 113 S. Ct. 2637, 125 L. Ed. 2d 257 (1993).

This is true even when a classification “‘results in some inequality.”” Id. (internal
quotation marks omitted) (quoting Dandridge, 397 U.S. at 485). Such has long been
the history of judicial review of economic and social welfare legislation.

The workers argue the agricultural exemption from the statutory benefit of
overtime pay impermissibly discriminates based on race and is therefore subject to
strict scrutiny. Recognizing the exemption is facially neutral, they point us to
Village of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 266, 97 S.
Ct. 555, 50 L. Ed. 2d 450 (1977) (“Sometimes a clear pattern, unexplainable on
grounds other than race, emerges from the effect of the state action even when the
governing legislation appears neutral on its face.”). They urge us to conclude that
racial bias motivated the legislature’s enactment of the agricultural exemption and
that there is a clear pattern of discrimination against Latinx farmworkers
unexplainable on grounds other than race. To support their argument, the workers
offer evidence showing the agricultural exemption currently has a disparate impact
on Latinx farmworkers, evidence disputed by DeRuyter.

| believe our decision in Macias v. Department of Labor & Industries, 100

Wn.2d 263, 668 P.2d 1278 (1983) controls. There, several migrant Latinx

farmworkers challenged the constitutionality of their exclusion from workers’
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compensation benefits on equal protection grounds. 1d. at 264, 269. Relevant here,
they argued that the statute impermissibly discriminated based on race thus
triggering strict scrutiny. Id. at 269. They introduced statistical evidence of disparate
Impact, alleging 73 percent of the individuals affected were Latinx, but no evidence
of purposeful discrimination or intent. 1d. at 269-71. This court rejected their claim.
Id. at 271. Relying on Washington v. Davis, 426 U.S. 229, 96 S. Ct. 2040, 48 L. Ed.
2d 597 (1976), we held “statistics alone will not trigger strict scrutiny, unless there
Is some evidence of purposeful discrimination or intent.” Macias, 100 Wn.2d at 270.

The workers here try to distinguish Macias, arguing this case exemplifies a
“dramatic impact” warranting strict scrutiny because they allege almost 100 percent
of Washington farmworkers are now Latinx. In Macias, 100 Wn.2d at 270-71, we
distinguished two cases involving the kind of “dramatic impact” required to warrant
strict scrutiny: Yick Wo v. Hopkins, 118 U.S. 356, 6 S. Ct. 1064, 30 L. Ed. 220 (1886)
and Gomillion v. Lightfoot, 364 U.S. 339, 81 S. Ct. 125, 5 L. Ed. 2d 110 (1960). But
these cases do not support the workers’ claim here.

In Yick Wo, a San Francisco ordinance required all laundries to hold a permit.
Over 200 applicants of Chinese descent sought a permit, but all were denied; at the
same time, 80 others—not of Chinese descent—were permitted to carry on the same

laundry business under similar conditions. 118 U.S. at 374. Yick Wo and Wo Lee
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each operated laundry businesses without a permit and were imprisoned after
refusing to pay a fine. See generally id. They sued, arguing the fine and the
ordinance’s discriminatory enforcement violated the Fourteenth Amendment’s equal
protection clause. 1d. The Court announced an important principle of equal
protection: even if a law is facially neutral, “if it is applied and administered by
public authority with an evil eye and an unequal hand, so as practically to make
unjust and illegal discriminations between persons in similar circumstances, material
to their rights, the denial of equal justice is still within the prohibition of the
Constitution.” 1d. at 373-74. The Court determined the biased enforcement the
plaintiffs experienced amounted to “a practical denial by the State of that equal
protection of the laws” and thus violated the equal protection clause. Id. at 373.

In Gomillion, the Alabama State Legislature redrew the city lines defining
Tuskegee, Alabama. 364 U.S. at 340. Before the revision the city lines formed a
square shape. Id. But after, the city lines formed a “strangely irregular twenty-eight-
sided figure.” Id. at 341. The redrawing had the effect of removing all the city’s
400 African-American voters (except four or five) from the city. Id. On the other
hand, the redrawing did not remove a single white voter. Id. A group of African-
American voters challenged the legislation, arguing the law violated the Fourteenth

Amendment’s equal protection clause, among other things. Id. The majority did not
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reach the equal protection claim, though. See generally id. Instead, the Court held,
“When a legislature thus singles out a readily isolated segment of a racial minority
for special discriminatory treatment, it violates the Fifteenth Amendment.” Id. at
346. Still, a concurring justice opined, “It seems to me that the decision should be
rested not on the Fifteenth Amendment, but rather on the Equal Protection Clause of
the Fourteenth Amendment to the Constitution.” Id. at 349 (Whittaker, J.,
concurring).

Based on the record before us, this case does not present a situation as stark
as Yick Wo or Gomillion. These cases did not merely involve statutory schemes with
a “dramatic impact” on a racial minority—they reeked of racial animus. The United
States Supreme Court has noted cases relying on disparate impact should be “rare.”
Village of Arlington Heights, 429 U.S. at 266 (“Absent a pattern as stark as that in
Gomillion or Yick Wo, impact alone is not determinative.”). Even accepting the
workers’ statistics as correct (though on summary judgment we must view the
evidence in the light most favorable to DeRuyter), there is no evidence showing the
Washington legislature had any discriminatory purpose or intent in enacting the
overtime exemption. The workers argue that racial animus drove Congress to
include the agricultural exemption in the Fair Labor Standards Act of 1938 (FLSA),

29 U.S.C. 88 201-219, and Washington law is based on FLSA. But this historical
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link provides insufficient grounds to conclude (as a matter of law, no less) that our
legislature enacted the MWA’s agricultural exemption with discriminatory purpose
or intent. Although the evidence presented appears to show the demographics of
agricultural workers in Washington have changed since the MWA’s enactment, the
parties’ dispute this evidence and genuine issues of material fact on this question
exist. That said, we need not accept or reject the evidence showing a disparate
statistical impact because it is constitutionally insufficient. See Macias, 100 Wn.2d
269-71.

As a fallback position, the workers argue we should apply intermediate
scrutiny on the premise that overtime pay is an important right and the workers are
a semisuspect class. They rely on Schroeder, where this court held that “a “privilege’
for purposes of the article I, section 12 reasonable ground analysis . . . is undeniably
‘important’ for purposes of our state equal protection analysis.” 179 Wn.2d at 538.
True enough, but as explained above, the statutory provision for overtime pay is not
a fundamental right of state citizenship. It is a statutory benefit granted only at the
discretion of the legislature. See Grant County, 150 Wn.2d at 814. Overtime pay
does not constitute an important right for the purposes of equal protection scrutiny.
Compare Madison, 161 Wn.2d at 103 (felons’ right to vote is not an important right),

and Seeley v. State, 132 Wn.2d 776, 795, 940 P.2d 604 (1997) (use of certain drugs,
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like marijuana, as a treatment for a cancer is not an important right), with State v.
Manussier, 129 Wn.2d 652, 673-74, 921 P.2d 473 (1996) (physical liberty is an
important right), and Griffin v. Eller, 130 Wn.2d 58, 65, 922 P.2d 788 (1996)
(freedom from discrimination is an important right). Because intermediate scrutiny
applies only when a case involves both a semisuspect class and an important right, |
would decline to apply intermediate scrutiny.

The application of intermediate scrutiny in the concurrence rests on
identifying agricultural workers as a vulnerable class. This analysis would cause a
tectonic shift in federal and state equal protection jurisprudence. The equal
protection doctrine has long recognized that governments can make incremental
decisions about social and economic policy “one step at a time.” Williamson, 348
U.S. at 489. Showing that farmworkers generally, or the class of dairy workers here,
have been treated unfavorably in protective legislation does not make them a
vulnerable class for purposes of heightened equal protection scrutiny. The
concurrence, at 7-8, analogizes to cases involving children, yet neglects to show how
agricultural workers are similarly situated and ignores the long line of cases refusing
to categorize as vulnerable various classes of disadvantaged adults. See, e.g.,
Manussier, 129 Wn.2d at 673-74 (prisoners convicted under “three strikes” law do

not constitute a suspect or semisuspect class); State v. Osman, 157 Wn.2d 474, 485,
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139 P.3d 334 (2006) (“Illegal aliens are not members of a suspect class and courts
have consistently subjected restrictions of their rights to rational basis review.”
(citing Plyler v. Doe, 457 U.S. 202, 219 n. 19, 102 S. Ct. 2382, 72 L. Ed. 2d 786
(1982))); Seeley, 132 Wn.2d at 795 (cancer patients are not a semisuspect class);
Griffin, 130 Wn.2d at 65 (class of small employers exempt from the Washington
Law Against Discrimination, ch. 49.60 RCW, or persons employed by them, is
neither suspect nor semisuspect). Under long-standing precedent, intermediate
scrutiny does not apply to the statutory overtime exemption.

Because overtime statutes constitute economic legislation, traditional rational
basis review applies. Our equal protection inquiry therefore begins with the
presumption that the legislature’s decision to enact social or economic protective
legislation subject to certain exemptions is rational. See Am. Legion Post No. 149,
164 Wn.2d at 609. | would hold the agricultural exemption survives the workers’
equal protection challenge under rational basis review.

First, the legislature exempted all agricultural workers from overtime pay and
thus treated these similarly situated workers alike. Second, agricultural work, which
Is often seasonal or requires focused efforts to harvest products quickly, provides a
rational basis for treating agricultural workers differently from those outside the

class. Third, the legislature enacted ch. 49.46 RCW, which governs minimum wage

-36-



Martinez-Cuevas, et al. v. DeRuyter, et al., 96267-7
(Stephens, C.J., dissenting)

requirements and labor standards, “for the purpose of protecting the immediate and
future health, safety and welfare of the people of this state.” RCW 49.46.005(1).8
“[T]he legislature endeavors . . . to establish a minimum wage for employees of this
state to encourage employment opportunities within the state.” 1d. We must
therefore consider that the legislation serves policy concerns beyond direct employee
protection and may limit some protections to promote other public welfare values.
Applying rational basis review, the legislature could have rationally
concluded that lower operation costs may decrease the overall cost of agricultural
commodities and these benefits may be passed on to Washington consumers.® The
legislature’s police power provides broad discretionary authority over this kind of
social and economic policy. See Fed. Commc’ns, Comm’n. v. Beach Commc’ns,
Inc., 508 U.S. 307, 314-20, 113 S. Ct. 2096, 124 L. Ed. 2d 211 (1993). Because the

agricultural exemption is rationally related to legitimate governmental policy, |

8 “Since the enactment of Washington’s original minimum wage act, the legislature
and the people have repeatedly amended [chapter 49.46 RCW] to establish and enforce
modern fair labor standards, including periodically updating . . . the right to overtime pay.”
RCW 49.46.005(2).

% Unlike our reasonable grounds standard, which “does not permit us to hypothesize
facts,” Schroeder, 179 Wn.2d at 575, the legislature need not articulate the purpose or
rationale supporting its classification under rational basis review. Fed. Commc’ns Comm’n
v. Beach Commc’ns, Inc., 508 U.S. 307, 315, 113 S. Ct. 2096, 124 L. Ed. 2d 211 (1993).
“In other words, a legislative choice is not subject to courtroom factfinding and may be
based on rational speculation unsupported by evidence or empirical data.” Id.
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would hold RCW 49.46.130(2)(g) does not violate article I, section 12 on state equal
protection grounds.
CONCLUSION
I would hold the agricultural exemption does not violate article I, section 12
on legislative favoritism grounds or equal protection grounds. | would reverse the
partial grant of summary judgment to the workers and remand for entry of summary
judgment in DeRuyter’s favor. Based on this resolution, | would also deny the

workers’ attorney fee request.
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