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o EXPEDITE
No hearing set.
o Hearing set for:
Date:
Time:
Judge/Calendar:

SUPERIOR COURT OF WASHINGTON
FOR THURSTON COUNTY

FAMILIAS UNIDAS POR LA JUSTICIA, No.

AFL-CIO, alabor organization,
PETITION FOR JUDICIAL REVIEW,

Petitioner, DECLARATORY JUDGMENT AND
INJUNCTIVE RELIEF
VS.

WASHINGTON STATE DEPARTMENT OF
LABOR & INDUSTRIES and
WASHINGTON STATE DEPARTMENT OF
HEALTH,

Respondents.

l. PRELIMINARY STATEMENT
1. Familias Unidas por la Justicia, AFL-CIO (FUJ) seeks immediate injunctive relief
to require the repeal of certain portions of emergency temporary farmworker housing rules
adopted by the Department of Labor & Industries and the Department of Health related to the
COVID-19 pandemic to protect the lives of all Washington farmworkers. FUJ also seeks

immediate injunctive relief ordering the respondents to adopt rules consistent with duties

imposed under RCW 49.17 et seq.
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2. These emergency housing rules are WAC 296-307-16102 and WA C 246-358-002
which were filed with the Code Reviser on May 13, 2020. See Exhibit 1. These regulations are
duplicates, codified in both the Administrative Code Titles for the Department of Health and the

Department of Labor & Industries.

3. The way portions of the housing rules should be repealed and modified is set forth
in Exhibit 2. Specifically, Petitioner identifies the following arbitrary deficienciesin the rules:
failure to increase square footage per person, permitting the use of bunkbeds where both upper
and lower bunks are occupied by unrelated individuals, permitting the use of plastic sheeting as
“protective barriers,” failure to require proper ventilation, failure to assure adequate social
distancing in common cooking areas, and the failure to inspect housing modified to comply with

the emergency rules.
4, The emergency rules became effective on May 18, 2020. Id.

5. Washington adopted emergency rules alowing for bunkbeds despite the fact that
on May 11, 2020, Oregon implemented emergency housing rules for farmworkers that banned
the simultaneous use of upper and lower bunks of bunkbeds for unrelated workers. OAR 437-

001-0749(12)(aa)(K). https://osha.oregon.gov/OSHA Rules/div1/437-001-0749.pdf

6. FUJ asked Governor Inslee to repeal or modify certain provisions of the

emergency rules on May 20, 2020. See Exhibit 3.

7. Governor Insee did not respond to this request.
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8. FUJ now turnsto this Court for determinations that the challenged emergency
rules areinvalid because they interfere with or impair, or immediately threaten to interfere with
or impair, the legal rights or privileges of the petitioner and are arbitrary and capricious.

. JURISDICTION AND VENUE

0. This action arises under the Washington Administrative Procedure Act, RCW
34.05.001 et seq.

10. Proper venue for this action isin Thurston County, pursuant to RCW
34.05.570(2)(b)(i).

[1. PARTIES

11. Petitioner Familias Unidas por la Justicia, AFL-CIO, isalabor union affiliated
with the Washington State Labor Council. Its objectives are set forth in its Constitution: “the
elevation of the position of its members, and further: to conduct a Union of persons engaged in
the performance of work within its jurisdictions; to organize, unite, and assist persons, without
regard to race, creed, color, sex, religion, age, disability, sexual orientation, national origin, or
ethnic background, engaged in the performance of work within its jurisdiction for the purpose of
improving wages, hours, benefits, and working conditions. . .; to obtain the status of exclusive
bargaining representative of persons employed within the jurisdiction of the Union and to
process and resolve grievances and enforce all other rights arising out of such collective
bargaining relationships; to advance and safeguard the full employment, economic security, and
social welfare of its members and of workers generally; to protect and extend democratic

ingtitutions, civil rights and liberties, and the traditions of social and economic justice; to
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function as an autonomous Union . . .” Its principal mailing addressis P.O. Box 1206,
Burlington, WA 98233.

12. Respondent Washington State Department of Labor & Industries (L&1) is
responsible for promulgating safety and health standards of general and specific application
governing the conditions of employment in all workplaces, including agriculture, pursuant to the
Washington Industrial Safety and Health Act, RCW 49.17 et seq.

13. Respondent Washington State Department of Health (DOH) is responsible for
licensing and inspecting temporary farmworker housing. RCW 43.70.334-.340 and RCW
70.114A et seq.

14.  Theprincipa mailing address for each respondent is P.O. Box 40121, Olympia,
WA 98504-0121 (L&I) and Town Center 3, 243 Israel Road SE, Tumwater, WA 98501 (DOH).

V.  STATUTORY AND REGULATORY BACKGROUND

15. DOH and L& are required to adopt joint rules for the “licensing, operation, or
inspection of temporary worker housing [ TWH], and the enforcement thereof.” RCW 49.17.310;
RCW 70.114A.065. These rules shall establish standards that are as effective as the standards
devel oped under the Washington Industrial Safety and Health Act (WISHA), chapter 49.17

RCW.

16. DOH adopted the challenged emergency rules, citing RCW 70.114A.065 as its

statutory authority.

17. L& | adopted the challenged emergency rules, citing as statutory authority the

following WISHA provisions: RCW 49.17.010, .040, .050 and .060.
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18.  Thecited WISHA provisionsrequire L& to regulate “ conditions of
employment”, RCW 49.17.010,.040, and .050, and require employers to “furnish to each of his
or her employees a place of employment free from recognized hazards that are causing or likely
to cause serious injury or death to his or her employees. PROVIDED, That no citation or order
assessing a penalty shall be issued to any employer solely under the authority of this subsection
except where no applicable rule or regulation has been adopted by the department covering the
unsafe or unhealthful condition of employment at the workplace.” RCW 49.17.060.

19.  Thechallenged emergency rules and the basis for rulemaking authority cited in
these rules constitute L& | and DOH recognition that worker housing must be regulated as both a
condition of employment and workplace/place of employment.

20.  WISHA imposes aduty on both agencies to regulate conditions of employment
and workplaces/places of employment.

21. COVID-19isarecognized hazard that has caused serious injury or death to
employees.

V. FACTUAL ALLEGATIONS

22. TheCOVID-19 diseaseis caused by avirus that spreads easily from person to
person which may result in serious illness or death and has been classified by the World Health
Organization as aworldwide pandemic. It has broadly spread throughout Washington State,
significantly increasing the threat of serious associated health risks statewide. Proclamation 20-

25 by Governor Jay Inslee issued March 23, 2020.
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23.  Washington agricultural employers plan to bring in approximately 30,000
farmworkers from rural, impoverished villages from all corners of Mexico this spring and

summer.

24.  Agricultural employers will apply for non-immigrant, temporary H-2A work visas
for these workers from the United States government.

25.  Oninformation and belief, none of the H-2A workers will be tested for COVID-
19 before leaving their villages in Mexico, they will not be tested after alengthy busride to the
border, nor will they be tested after being bussed from the border and their arrival in
Washington.

26. Agricultural employers typically house H-2A farmworkersin on-farm labor
camps that consist of dormitory-style housing where severa hundred workers occupy tight
guarters (50 square feet per person). Upon arrival, the workers are assigned bedrooms with other
unrelated workers to sleep in bunkbeds. The labor camps have group cooking facilities (common
refrigerators; 10 workers per stove), and common bathing facilities (1 shower for each 10
workers; 6 workers per sink). They are commonly bussed to and from work daily in old school

buses or vans, and once a week to town for groceries and banking services.

27. H-2A workers are highly vulnerable for several reasons. Their work visas tie them
to asingle employer, making them unable to seek work elsewhere if conditions are poor. Thereis
alarge power imbalance between the workers and their employers because if aworker is fired,
they must return to their home country and pay their own transportation costs. They are
commonly and easily blacklisted from future employment if they speak up. They are far from

home, often isolated outside rural communities, and entirely dependent on their employers for
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transportation and other basic needs. They almost aways have significant language barriers and
lack knowledge of Washington-State systems and how to get help when they need it.

28. FUJ and others sent a pleato Governor Inslee on March 19, 2020 for emergency
ordersto protect farmworkers from COVID-19 in their housing, transportation, and workplaces.
See Exhibit 4.

29. L& and DOH responded on April 3, 2020 by putting forth non-binding guidance.
See Exhibit 5.

30. Frustrated by the failure to issue binding regulations to provide clear guidance to
protect farmworkers, FUJ and others petitioned L& | and DOH on April 6, 2020 to adopt
emergency rules pursuant to RCW 34.05.350(1)(a) no later than April 10, 2020 to protect
farmworkers' lives and their health. See Exhibit 6.

31 Instead of adopting emergency rules, L& | staff attended a public meeting on
farmworker issues on April 9, 2020 and provided updated drafts of non-binding “Fact Sheets”
largely consisting of suggested best practices. In that meeting, DOH admitted that it had already
licensed virtually all labor camps based on its existing rules, i.e., without taking into account the
existence of COVID-19. See Exhibit 7.

32. Drs. Anjum Hgat, Ph.D., MPH, and Catherine Karr, Ph.D, M.S., M.D., two
University of Washington epidemiologists, reviewed the April 9, 2020 Fact Sheets. Their
professional opinions on the Fact Sheets and other relevant matters were sent to the agencies on

April 14, 2020 and are attached as Exhibit 8.

33.  Astothe housing guidance, Drs. Hgjat and Karr wrote:
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e Housing facilities that ensure one or no more than two persons per room of
150-200 square feet are necessary to meaningfully reduce the risk of
transmission of COVID-19 in farmworker housing.

e If individual rooms are impractical, the numbers of farmworkers per room
should be reduced and beds should be separated by 6 feet.

e Bunk bedsthat cannot meet this standard should be disallowed.

34.  OnApril 15, 2020, nearly four weeks after farmworker groups first wrote to
Governor Inslee, and because the agencies decided to pursue non-binding guidance instead of
binding regulations, FUJ filed a petition for judicial review in Skagit County Superior Court. The
cause number is 20-2-00368-29.

35. A copy of the Skagit County petition is Exhibit 9.

36.  The purpose of the Skagit County case was to compel L& | and DOH to adopt
emergency rulesrelated to the COVID-19 to protect the lives of al Washington farmworkers.

37. The parties will soon execute afinal order in the Skagit County case, as the state
has now responded to the farmworkers' requests for safety mandates on farmworker housing,
transportation, and workplaces.

38. On April 23, 2020, the agencies circulated draft emergency farmworker housing
rules for comment. See Exhibit 10.

39. Drs. Hgjat and Karr sent comments on these draft rules to the agencies on April
27, 2020. See Exhibit 11

40. Drs. Hgjat and Karr opined in those comments, in part, that:

e Recent evidence regarding density and transmission of upper
respiratory infections (URI) indicates that an increase in space by
100 sguare feet reduced URI by almost 13%. Thusfrom this

PETITION FOR JUDICIAL REVIEW, Columbia Legal Services
DECLARATORY JUDGMENT AND 711 Capitol Way S #706
INJUNCTIVE RELIEF -8 Olympia, WA 98501

(360) 943-6260
(360) 754-4578 (fax)




10

11

12

13

14

15

16

17

18

19

20

21

22

23

paper and other evidence, allowing no more than two people per
room of 150-200 square feet is needed to meaningfully reduce
therisk of transmission of COVID-109.

« More stringent protections are needed for farm workers at highest
risk of severe disease. The CDC recognizes individuals over age 65
years of age are higher risk of severe health consequences. In
addition, workers of any age with preexisting conditions including
chronic lung disease, moderate to severe asthma, serious heart
conditions, immunocompromised states, severe obesity, diabetes,
chronic kidney disease or liver disease are at highest risk of severe
health consequences. Research indicates that farmworkers have a
higher prevalence of TB and have higher exposure to agricultural
dust which has been shown to result in avariety of respiratory
conditions. These conditions which may be more unique to
farmworkers would put them at higher risk for complications of
COVID-19. We recommend that such high risk individuals not be
housed with more than 1 person per room of 150 square feet.

o Plastic barriers. The extent to which these barriers will impede
ventilation and air flow is unknown. However, this must be
monitored closely and if found that these barriers do impede
ventilation/air flow a new solution must be found.

e Itiscritical to ensurethat the plastic barriers to be used for sinks are
robust and durable rather than thin plastic sheeting. The latter is
vulnerable to movement and will be more challenging to clean. The
risk isthat these plastic barriers themselves will become a vector of
transmission.

e Thisrule does not appear to contemplate inspection of housing.
Providing a provision for inspection, including by video as a means
of protecting inspectors, would increase assurance that barriers used
and other unidentified “engineering controls,” achieve the intent of
this rule to reduce transmission.

41.  After Skagit County Superior Court Judge Dave Needy scheduled areview
hearing for June 14, 2020 to examine the state' s progress, the agencies promulgated the

emergency housing rules on June 13, 2020. See Exhibit 1.
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42.  The adopted emergency rulesignored Drs. Hajat and Karr’s April 14th and April

27th expert opinions.
43. Contrary to Drs. Hgjat and Karr’s expert opinions, the emergency rules permit:
e  Workersto berequired to sleep in top and bottom bunks;
e  Workersto berequired to sleep less than six feet apart;
e  Workersto be housed in rooms that are too small;
e  Theuse of thin plastic sheeting for protective barriers;
44.  Theemergency rules aso failed to provide additional space in common cooking
facilities and failed to provide specific standards for ventilation in sleeping areas.
45, On information and belief, no DOH staff with expertise in epidemiology or public
health expertise disagreed with Drs. Hgjat and Karr’s opinions.
46. In fact, DOH staff dismissed arequest for permission to use bunkbeds with plastic
and fabric barriers, saying that plan “still has people less than 6 feet apart.” See Exhibit 12.
47.  Theemergency rulesalso ignore Dr. Hgjat and Karr’s opinions about other living
conditions including common bathing and cooking facilities.
48.  Theemergency rules permit agricultural employers to unilaterally force H-2A
farmworkers to sleep in bunkbeds in rooms with up to fifteen unrelated persons.

49.  Once assigned, these unrelated groups of workers are required to spend al their

time together.
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50.  Oninformation and belief, H-2A workers will not be notified prior to leaving
Mexico or arriving in Washington State that being placed into mandatory fifteen-person groups
with dangerous housing conditions may be a requirement of their employment.

51. On information and belief, the agencies failed to gather adequate scientific
information about ventilation necessary to protect occupants of congregate housing.

52. Respondent L& | has a non-discretionary duty under chapter 49.17 RCW to
regulate conditions of employment and places of employment/workplaces. Respondent DOH has
anon-discretionary duty under RCW 70.114A.065 to promul gate standards in temporary
farmworker housing consistent with chapter 49.17 RCW.

53.  Theagencies developed arevised checklist to determine whether afacility
complies with the emergency regulations. There is nothing in the checklist that states the use of
both upper and lower bunks of bunkbeds is prohibited unless a housing operator fully complies
with al group housing requirements. See Exhibit 13.

54. No state agency plans to inspect farmworker housing before it is occupied to

determine if that housing meets the requirements of the emergency rules.

55. On information and belief, no state agency plansto enforce the requirements of
the emergency rules unless that agency receives a complaint.

56. H-2A workers are unlikely to make complaints due to the power imbalance
between them and their employers and their fear of retaliation for making complaints.

VI.  EXHAUSTION, TIMELINESS OF PETITION, AND IRREPARABLE INJURY
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57. Exhaustion of administrative remedies is not required to the extent that the APA
or any other statute states that exhaustion is not required. RCW 34.05.534(2).

58.  The agencies have adopted emergency rules which are now subject to judicial
review under both RCW 34.05.570(2).

59.  Additionally, the court may relieve a petitioner of the requirement to exhaust any
or all administrative remedies upon a showing that the remedies would be patently inadequate;
the exhaustion of remedies would be futile; or grave irreparable harm that would result from
having to exhaust administrative remedies would clearly outweigh the public policy requiring

exhaustion of administrative remedies. RCW 34.05.534(3).
60.  All threerequirements of RCW 34.05.534(3) are met here.
61. COVID-19 presents a potentially fatal risk to virtually every human being.

62. Grave, irreparable harm to farmworkers would result from permitting the

emergency rulesto govern H-2A farmworkers.
VIlI.  STANDING

65. FUJ s domestic and H-2A members are aggrieved by the emergency rules.

66. Theagencies actions and inaction will cause substantial and imminent harm to
FUJ' s members.

67. FUJ s asserted interests are among those that the agencies were required to
consider when it engaged in emergency rule making.

68. A judgment in favor of FUJwould substantially eliminate or redress the prejudice

to their members caused or likely to be caused by the agency action.
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VIII. REQUEST FOR RELIEF

Petitioners respectfully request that the Court:

Assume jurisdiction of this case.

Enter declaratory judgment pursuant to RCW 34.05.574 and RCW 34.05.570(2) finding
that the challenged portions of the emergency rules interfere with or impair or immediately
threaten to interfere with or impair the legal rights or privileges of the petitioner, and that those
challenged portions are arbitrary and capricious.

Enter declaratory judgment pursuant to RCW 34.05.574 finding that petitioner has met
the requirements of RCW 34.05.570(1) and (2).

Enter a Permanent Injunction pursuant to RCW 34.05.574 requiring L& | and DOH to
immediately adopt emergency rules that fulfill the requirements imposed on the agencies by
chapter 49.17 RCW and chapter 70.114A RCW with respect to farmworker housing that are
consistent with current science-based guidance on preventing exposure to COVID-19.

Award Plaintiffs their costs and reasonabl e attorneys' fees pursuant to RCW 4.84.350 or

other applicable statute.

DATED this 4th day of June, 2020

COLUMBIA LEGAL SERVICES

s/Amy Crewdson

Amy L. Crewdson, WSBA #9468
amy.crewdson@columbiaegal.org

Andrea Schmitt, WSBA #39759
andrea.schmitt@columbialegal.org
XaxiraVeasco Ponce de Leon, WSBA #55646
xaxira.poncedel eon@columbialegal .org
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711 Capitol Way South, #706
Olympia, WA 98501
(360) 943-6260

BARNARD, IGLITZIN & LAVITT

s/Kathleen Phair Barnard

Kathleen Phair Barnard, WSBA #17896
barnard@workerlaw.com

18 West Mercer Street, Ste. 400

Seattle, WA 98119-3971

(206) 285-2828

Attorneys for Petitioner Familias Unidas por la Justicia
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CODE REVISER USE ONLY

RULE-MAKING ORDER OFFICE OF THE CODE REVISER
EMERGENCY RULE ONLY STATE OF WASHINGTON

FILED

CR-103E (December 2017) | | DATE: May 13,2020

(Implements RCW 34.05.350
and 34.05.360) WSR 20-11-024

Agency: Department of Health

Effective date of rule:
Emergency Rules
[] Immediately upon filing.
X Later (specify) 05/18/2020

Any other findings required by other provisions of law as precondition to adoption or effectiveness of rule?
[JYes [XINo If Yes, explain:

Purpose: Chapter 246-358 WAC, Temporary worker housing. The Department of Health (DOH) in conjunction with the
Department of Labor & Industries (L&I) are responding to the novel coronavirus disease 2019 (COVID-19) pandemic by
adopting a new section to protect occupants from COVID-19 hazards in licensed temporary worker housing. The emergency
rule requires operators: (1) Educate occupants in a language or languages understood by the occupants on COVID-19; (2)
Provide occupants cloth face coverings; (3) Ensure physical distancing of occupants when at housing sites, which includes all
cooking, eating, bathing, washing, recreational, and sleeping facilities; (4) Ensure frequent cleaning and disinfecting of
surfaces; (5) ldentify and isolate occupants with suspect and confirmed positive cases; and (6) Submit to the Department of
Health a revised temporary worker housing management plan that demonstrates how the operator will comply with the
emergency rule requirements.

In addition, the emergency rule includes an option for group shelters. A group shelter is where a cohort of up to 15 occupants
stay together and separated from others for housing, work, and transportation. All dwelling units, facilities, and services must
be only used by the group shelter members. If the operator is not the employer, the operator must ensure the employer will
follow the group shelter requirements. Under the group shelter options, both the top and bottom bunk of bunk beds may be
used, although the occupants must sleep head to toe. The physical distancing requirements of the emergency rule otherwise
prohibit the use of the top bunk of bunk beds.

Citation of rules affected by this order:
New: WAC 246-358-002
Repealed: None
Amended: None
Suspended: None

Statutory authority for adoption: RCW 70.114A.065

Other authority: RCW 43.70.335

EMERGENCY RULE

Under RCW 34.05.350 the agency for good cause finds:

XI That immediate adoption, amendment, or repeal of a rule is necessary for the preservation of the public health,
safety, or general welfare, and that observing the time requirements of notice and opportunity to comment upon
adoption of a permanent rule would be contrary to the public interest.

[] That state or federal law or federal rule or a federal deadline for state receipt of federal funds requires immediate
adoption of a rule.

Reasons for this finding: DOH and L&l are taking action to help prevent the spread of COVID-19 and respond to the
Governor's Proclamation 20-25, Stay Home, Stay Healthy. Under Proclamation 20-25, agriculture is an essential business
and must comply with the social/physical distancing and sanitation requirements of the DOH, L&l, and the Centers for
Disease Control and Prevention (CDC). The temporary worker housing rules have specific requirements for the minimum
distance between beds that is inconsistent with social/physical distancing requirements requiring emergency rules to, at a
minimum, address these requirements. Two farmworker labor unions also petitioned DOH and L&l to adopt emergency rules
for temporary worker housing to protect occupants from COVID-19. This emergency rule is necessary for the preservation of
public health, safety, and general welfare of occupants of temporary worker housing. The Governor's Stay Home, Stay
Healthy order is currently in effect, and observing the time requirements of notice and opportunity to comment upon adoption
of a permanent rule would be contrary to the public interest and the Governor's order.

Page 1 of 2




Note: If any category is left blank, it will be calculated as zero.

No descriptive text.

Count by whole WAC sections only, from the WAC number through the history note.
A section may be counted in more than one category.

The number of sections adopted in order to comply with:

Federal statute: New 0 Amended 0 Repealed 0
Federal rules or standards: New 0 Amended 0 Repealed 0
Recently enacted state statutes: New 0 Amended 0 Repealed 0
The number of sections adopted at the request of a nongovernmental entity:
New 1 Amended 0 Repealed 0
The number of sections adopted on the agency’s own initiative:
New 0 Amended 0 Repealed 0
The number of sections adopted in order to clarify, streamline, or reform agency procedures:
New 0 Amended 0 Repealed 0
The number of sections adopted using:
Negotiated rule making: New 0 Amended 0 Repealed 0
Pilot rule making: New 0 Amended 0 Repealed 0
Other alternative rule making: New 1 Amended 0 Repealed 0
Date Adopted: 05/13/2020 Signature:

Name: Jessica Todorovich for John Wiesman, DrPH, MPH

Title: Chief of Staff for Secretary of Health
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NEW SECTION

WAC 246-358-002 Additional requirements to protect occupants in
temporary worker housing from 2019 novel coronavirus (COVID-19) expo-
sure. (1) The operator of temporary worker housing (TWH) under this
chapter must implement the following steps to protect occupants from
2019 novel coronavirus (COVID-19) hazards:

(a) Educate occupants in a language or languages understood by
the occupants on COVID-19, including: How the virus is spread and how
to prevent virus spread including the importance of handwashing, the
use of cloth face coverings, proper respiratory etiquette, and the im-
portance of prompt sanitizing of frequently touched items; common
symptoms and risk factors; and what to do if they develop symptoms.
The operator must also allow entry of community health workers and
community-based outreach workers to provide additional information.

(b) Conspicuously post information regarding the facility's
health and safety policies, how to identify symptoms, to whom to re-
port if not feeling well, and where and how to secure medical treat-
ment - all in a language commonly understood by the occupants.

(c) The operator must provide cloth face coverings for occupants
to use 1n accordance with Washington department of health guidelines,
or as required by Washington department of labor and industries (L&I)
safety rules. The operator must instruct occupants to use cloth face
coverings in public and at housing as recommended in the public health
orders.

(d) Develop and implement a physical distancing plan for main-
taining six feet of separation between occupants when at housing sites
which includes all cooking, eating, bathing, washing, recreational,
and sleeping facilities.

(1) Sleeping quarters. The operator must ensure:

(A) Beds are spaced at least six feet apart between frames in all
directions and arranged so that occupants sleep head to toe; OR

(B) Beds are separated by a bed length, floor to near ceiling
temporary nonpermeable barrier (e.g., plexiglass, plastic sheeting,
etc.) placed perpendicular to wall such that a thirty-six inch minimum
aisle exists between the bed and the temporary barrier and occupants
sleep head toward wall. Materials must be fire resistant or fire re-
tardant treated.

The operator must ensure that temporary barriers:

* Do not impede required egress;

* Do not compromise ventilation/air flow; and

* Are cleaned at least daily.

(C) Except as allowed under (e) of this subsection, only the bot-
tom bed of bunk beds may be used.

(ii) The operator must use physical barriers (e.g., plastic
shields) for fixtures such as sinks where occupants may come in close
contact for short periods of time.

(11ii) Provide additional facilities or services that meet the re-
quirements of this chapter if needed to ensure social distancing in
common areas, such as additional refrigeration or portable sinks.

(iv) The operator must discourage occupants from visiting build-
ings or sleeping quarters that are not their assigned living spaces,
to minimize potential cross-contamination.

(e) Group shelters. If the TWH is set up to accommodate a group
shelter and a group shelter is formed, the operator must designate
which occupants are part of each group and maintain the same occupants
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in each group shelter. "Group shelter" means a dwelling unit or clus-
ter of dwelling units with sleeping facilities for up to fifteen occu-
pants that includes toilet facilities, bathing facilities and, if ap-
plicable, food preparation and cooking facilities. All facilities and
services within the group shelter are for the sole use of the occu-
pants of the group shelter and must be marked as such.

(i) Sleeping quarters. In group shelters, the operator must:

(A) Arrange beds so that the heads of beds are as far apart as
possible - at least six feet apart. Both beds of bunk beds may be
used. Bunk bed occupants must sleep head to toe.

(B) Take steps to improve ventilation wherever possible.

(C) Maintain egress requirements.

(D) Provide all occupants suitable storage space including per-
sonal storage space for clothing and personal articles. Ensure all or
a portion of the space is enclosed and lockable.

(ii) Common areas. In group shelters, the operator must instruct
occupants to maintain physical distancing and wear cloth face cover-
ings whenever possible.

(iii) Transportation and work. To utilize the group shelter op-
tion, the operator must ensure that members of each shelter group stay
together and separate from other groups, occupants, or workers, in-
cluding during transportation and work. If the operator is not the em-
ployer, the operator must ensure the employer will follow the group
shelter requirements.

(iv) The operator must encourage each group shelter to designate
one or two occupants to run errands if items cannot be provided by the
operator. These designated occupants can be the main contact for pro-
curing groceries or other items for the group shelter in order to lim-
it public contact and potential disease transmission.

(v) The operator must quarantine or test all members of a group
shelter if a member of the group shelter develops symptoms of COV-
ID-19, as directed by the local health agency.

(f) Clean and disinfect surfaces. The operator must:

(1) Clean and disinfect common areas on a regular schedule, at
least as frequent as required by this chapter.

(ii) Wipe down and disinfect surfaces that are touched by multi-
ple individuals at least daily using an EPA-approved disinfectant or
diluted bleach solution.

(iii) Provide adequate supplies and instructions to occupants for
cleaning and disinfecting of 1living spaces of dwelling units, family
shelters, and group shelters. Occupants must be able to clean and dis-
infect frequent touched surfaces, bathroom, and cooking areas as nee-
ded.

(iv) Ensure adequate supplies of single-use soap and paper towels
at all sinks to allow for frequent handwashing. Portable handwashing
stations or hand sanitizer may be provided in addition to required fa-
cilities.

(v) Provide training in a language or languages understood by
contracted workers regarding COVID-19 cleaning, disinfecting, and san-
itizing protocols for any contracted cleaning labor prior to their ar-
rival to clean temporary worker housing. In addition to any personal
protective equipment required under L&I rules to perform the cleaning
activities, provide and require that those contracted workers use dis-
posable gloves and wear cloth face coverings covering nose and mouth
while working at the site.
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(g) Identify and isolate sick occupants. The operator must devel-
op and implement a plan to identify and isolate sick occupants, in-
cluding:

(1) A process to screen occupants for symptoms of COVID-19 as
identified by the centers for disease control and prevention (CDC),
including fever, cough, shortness of breath, difficulty breathing,
chills, shaking with chills, muscle pain, headaches, and loss of taste
or smell. The operator must provide each occupant with a thermometer
or must designate and train a person to use a 'no touch' or 'no con-
tact' thermometer to check all occupants' temperatures daily. All
thermometers must be properly sanitized between each use or each day.
Any worker with a temperature of 100.4°F or higher is considered to
have a fever.

(ii) Upon identification of suspect COVID-19 cases, the operator
must contact the local health officer immediately as required under
WAC 296-307-16190 and provide transportation for any medical evalua-
tion or treatment. Ensure individuals providing transportation have
appropriate personal protective equipment.

(iii) Isolate suspect COVID-19 cases with sleeping, eating, and
bathroom accommodations that are separate from others. If the suspect
occupant resides in a room with family members, the sick occupant will
have the option to isolate with the family members.

(iv) Confirmed COVID-19 cases must be isolated and only housed
with other confirmed cases and must have separate bathroom, cooking
and eating facilities from people who have not been diagnosed with
COVID-19. If the confirmed occupant resides in a room with family mem-
bers, the sick occupant will have the option to isolate with the fami-
ly members.

(v) The operator must provide food and water and monitor for
safety occupants in isolation at the operator's facility or ensure
that these services are provided if isolated at another facility, such
as a state or local government quarantine facility.

(h) Clean and disinfect areas where occupants with suspect COV-
ID-19 exposure have been according to CDC guidelines and before the
space 1is used by others.

(2) The operator must revise the facility's written TWH manage-
ment plan to include implementation of the requirements in this sec-
tion, as applicable.

(a) The plan must identify a single point of contact at the TWH
for COVID-19 related issues.

(b) The operator must share the plan with all occupants on the
first day the plan is operational or the first day the occupant ar-
rives at the TWH. The operator must designate a person that will en-
sure all occupants are aware of all aspects of the plan and be availa-
ble to answer guestions.

(c) The operator must submit the revised TWH management plan to
the state department of health within ten calendar days of the effec-
tive date of this section.

(d) Failure to submit a revised plan or properly implement the
requirements of this section may result in administrative action, in-
cluding license suspension or fines.

(3) Consistent with WAC 246-358-040(1), an operator may request a
temporary variance from the requirements of this section when another
means of providing equal protection is provided.

(4) In the event that any provisions of this section are in con-
flict with other regulations in this chapter, such other regulation
shall be deemed superseded for purposes of this chapter.
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e Educate occupants in a language or languages understood by the occupants on COVID-19;
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NEW SECTION

WAC 296-307-16102 Additional requirements to protect occupants
in temporary worker housing from 2019 novel coronavirus (COVID-19) ex-
posure. (1) The operator of temporary worker housing (TWH) under this
chapter must implement the following steps to protect occupants from
2019 novel coronavirus (COVID-19) hazards:

(a) Educate occupants in a language or languages understood by
the occupants on COVID-19, including: How the virus is spread and how
to prevent virus spread including the importance of handwashing, the
use of cloth face coverings, proper respiratory etiquette, and the im-
portance of prompt sanitizing of frequently touched items; common
symptoms and risk factors; and what to do if they develop symptoms.
The operator must also allow entry of community health workers and
community-based outreach workers to provide additional information.

(b) Conspicuously post information regarding the facility's
health and safety policies, how to identify symptoms, to whom to re-
port if not feeling well, and where and how to secure medical treat-
ment - all in a language commonly understood by the occupants.

(c) The operator must provide cloth face coverings for occupants
to use 1in accordance with Washington department of health guidelines,
or as required by Washington department of labor and industries (L&I)
safety rules. The operator must instruct occupants to use cloth face
coverings in public and at housing as recommended in the public health
orders.

(d) Develop and implement a physical distancing plan for main-
taining six feet of separation between occupants when at housing sites
which includes all cooking, eating, bathing, washing, recreational,
and sleeping facilities.

(1) Sleeping quarters. The operator must ensure:

(A) Beds are spaced at least six feet apart between frames in all
directions and arranged so that occupants sleep head to toe; OR

(B) Beds are separated by a bed length, floor to near ceiling
temporary nonpermeable barrier (e.g., plexiglass, plastic sheeting,
etc.) placed perpendicular to wall such that a thirty-six inch minimum
aisle exists between the bed and the temporary barrier and occupants
sleep head toward wall. Materials must be fire resistant or fire re-
tardant treated.

The operator must ensure that temporary barriers:

* Do not impede required egress;

e Do not compromise ventilation/air flow; and

* Are cleaned at least daily.

(C) Except as allowed under (e) of this subsection, only the bot-
tom bed of bunk beds may be used.

(ii) The operator must use physical barriers (e.g., plastic
shields) for fixtures such as sinks where occupants may come in close
contact for short periods of time.

(11i) Provide additional facilities or services that meet the re-
quirements of this chapter if needed to ensure social distancing in
common areas, such as additional refrigeration or portable sinks.

(iv) The operator must discourage occupants from visiting build-
ings or sleeping quarters that are not their assigned living spaces,
to minimize potential cross-contamination.

(e) Group shelters. If the TWH is set up to accommodate a group
shelter and a group shelter is formed, the operator must designate
which occupants are part of each group and maintain the same occupants
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in each group shelter. "Group shelter" means a dwelling unit or clus-
ter of dwelling units with sleeping facilities for up to fifteen occu-
pants that includes toilet facilities, bathing facilities and, if ap-
plicable, food preparation and cooking facilities. All facilities and
services within the group shelter are for the sole use of the occu-
pants of the group shelter and must be marked as such.

(i) Sleeping quarters. In group shelters, the operator must:

(A) Arrange beds so that the heads of beds are as far apart as
possible - at least six feet apart. Both beds of bunk beds may be
used. Bunk bed occupants must sleep head to toe.

(B) Take steps to improve ventilation wherever possible.

(C) Maintain egress requirements.

(D) Provide all occupants suitable storage space including per-
sonal storage space for clothing and personal articles. Ensure all or
a portion of the space is enclosed and lockable.

(ii) Common areas. In group shelters, the operator must instruct
occupants to maintain physical distancing and wear cloth face cover-
ings whenever possible.

(iii) Transportation and work. To utilize the group shelter op-
tion, the operator must ensure that members of each shelter group stay
together and separate from other groups, occupants, or workers, in-
cluding during transportation and work. If the operator is not the em-
ployer, the operator must ensure the employer will follow the group
shelter requirements.

(iv) The operator must encourage each group shelter to designate
one or two occupants to run errands if items cannot be provided by the
operator. These designated occupants can be the main contact for pro-
curing groceries or other items for the group shelter in order to lim-
it public contact and potential disease transmission.

(v) The operator must quarantine or test all members of a group
shelter if a member of the group shelter develops symptoms of COV-
ID-19, as directed by the local health agency.

(f) Clean and disinfect surfaces. The operator must:

(1) Clean and disinfect common areas on a regular schedule, at
least as frequent as required by this chapter.

(ii) Wipe down and disinfect surfaces that are touched by multi-
ple individuals at least daily using an EPA-approved disinfectant or
diluted bleach solution.

(iii) Provide adequate supplies and instructions to occupants for
cleaning and disinfecting of 1living spaces of dwelling units, family
shelters, and group shelters. Occupants must be able to clean and dis-
infect frequent touched surfaces, bathroom, and cooking areas as nee-
ded.

(iv) Ensure adequate supplies of single-use soap and paper towels
at all sinks to allow for frequent handwashing. Portable handwashing
stations or hand sanitizer may be provided in addition to required fa-
cilities.

(v) Provide training in a language or languages understood by
contracted workers regarding COVID-19 cleaning, disinfecting, and san-
itizing protocols for any contracted cleaning labor prior to their ar-
rival to clean temporary worker housing. In addition to any personal
protective equipment required under L&I rules to perform the cleaning
activities, provide and require that those contracted workers use dis-
posable gloves and wear cloth face coverings covering nose and mouth
while working at the site.
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(g) Identify and isolate sick occupants. The operator must devel-
op and implement a plan to identify and isolate sick occupants, in-
cluding:

(1) A process to screen occupants for symptoms of COVID-19 as
identified by the centers for disease control and prevention (CDC),
including fever, cough, shortness of breath, difficulty breathing,
chills, shaking with chills, muscle pain, headaches, and loss of taste
or smell. The operator must provide each occupant with a thermometer
or must designate and train a person to use a 'no touch' or 'no con-
tact' thermometer to check all occupants' temperatures daily. All
thermometers must be properly sanitized between each use or each day.
Any worker with a temperature of 100.4°F or higher is considered to
have a fever.

(ii) Upon identification of suspect COVID-19 cases, the operator
must contact the local health officer immediately as required under
WAC 296-307-16190 and provide transportation for any medical evalua-
tion or treatment. Ensure individuals providing transportation have
appropriate personal protective equipment.

(iii) Isolate suspect COVID-19 cases with sleeping, eating, and
bathroom accommodations that are separate from others. If the suspect
occupant resides in a room with family members, the sick occupant will
have the option to isolate with the family members.

(iv) Confirmed COVID-19 cases must be isolated and only housed
with other confirmed cases and must have separate bathroom, cooking
and eating facilities from people who have not been diagnosed with
COVID-19. If the confirmed occupant resides in a room with family mem-
bers, the sick occupant will have the option to isolate with the fami-
ly members.

(v) The operator must provide food and water and monitor for
safety occupants in isolation at the operator's facility or ensure
that these services are provided if isolated at another facility, such
as a state or local government quarantine facility.

(h) Clean and disinfect areas where occupants with suspect COV-
ID-19 exposure have been according to CDC guidelines and before the
space 1is used by others.

(2) The operator must revise the facility's written TWH manage-
ment plan to include implementation of the requirements in this sec-
tion, as applicable.

(a) The plan must identify a single point of contact at the TWH
for COVID-19 related issues.

(b) The operator must share the plan with all occupants on the
first day the plan is operational or the first day the occupant ar-
rives at the TWH. The operator must designate a person that will en-
sure all occupants are aware of all aspects of the plan and be availa-
ble to answer guestions.

(c) The operator must submit the revised TWH management plan to
the state department of health within ten calendar days of the effec-
tive date of this section.

(d) Failure to submit a revised plan or properly implement the
requirements of this section may result in administrative action, in-
cluding license suspension or fines.

(3) Consistent with WAC 296-307-16120(1), an operator may request
a temporary variance from the requirements of this section when anoth-
er means of providing equal protection is provided.

(4) In the event that any provisions of this section are in con-
flict with other regulations in this chapter, such other regulation
shall be deemed superseded for purposes of this chapter.
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WAC 246-358-002 Additional requirements to protect occupants in temporary worker housing from
2019 novel coronavirus (COVID19) exposure.

(1) The operator of temporary worker housing (TWH) under this chapter must implement the following
steps to protect occupants from 2019 novel coronavirus (COVID19) hazards:

(a) Educate occupants in a language or languages understood by the occupants on COVID19,
including: How the virus is spread and how to prevent virus spread including the importance of
handwashing, the use of cloth face coverings, proper respiratory etiquette, and the importance
of prompt sanitizing of frequently touched items; common symptoms and risk factors; and what
to do if they develop symptoms. The operator must also allow entry of community health
workers and community-based outreach workers to provide additional information.

(b) Conspicuously post information regarding the facility's health and safety policies, how to
identify symptoms, to whom to report if not feeling well, and where and how to secure medical
treatment — all in a language commonly understood by the occupants.

(c) The operator must provide cloth face coverings for occupants to use in accordance with
Washington department of health guidelines, or as required by Washington department of labor
and industries (L&I) safety rules. The operator must instruct occupants to use cloth face
coverings in public and at housing as recommended in the public health orders.

(d) Develop and implement a physical distancing plan for maintaining six feet of separation
between occupants when at housing sites which includes all cooking, eating, bathing, washing,
recreational, and sleeping facilities.

(i) Sleeping quarters. The operator must ensure:

(A)_Each occupant has a minimum of 75 square feet of space, or 150 square feet
of space for occupants at high risk of COVID-19; AND

(B) Ventilation sufficient to meet CDC standards for fresh air flow and air
cleaning for the type of ventilation used in the housing; AND

(B) Beds are spaced at least six feet apart between frames in all directions and
arranged so that occupants sleep head to toe; OR

(CB) Beds are separated by a bed length, floor to near ceiling temporary

nonpermeable, durable, rigid barrier (e.g., plexiglass,plastic-sheeting, etc.)
placed perpendicular to wall such that a thirty-six inch minimum aisle exists

between the bed and the temporary barrier and occupants sleep head toward
wall. Materials must be fire resistant or fire retardant treated. The operator
must ensure that temporary barriers:

. Do not impede required egress;
. Do not compromise ventilation/air flow; and

. Are cleaned at least daily.



(DE) Exceptasallowed-under{e}-ofthissubsectione0nly the bottom bed of

bunk beds may be used.

(ii) The operator must use physical barriers (e.g., durable, rigid plastic shields) for
fixtures such as sinks where occupants may come in close contact for short periods of
time.

(iii) Provide additional facilities or services that meet the requirements of this chapter if
needed to ensure social distancing in common areas, such as additional refrigeration or
portable sinks.

(iv) The operator must discourage occupants from visiting buildings or sleeping quarters
that are not their assigned living spaces, to minimize potential cross-contamination.

(v) In common food-handling facilities, the operator must provide:

(A) A room, building, or space within a building adequate in size, separate from
any sleeping quarters for workers to prepare and cook their own food while
maintaining physical distancing of 6 feet;

(B) An operable cook stove or electric hotplate with four cooking surfaces for
every five workers through any combination of cooking surfaces including

burners, one foot in length of burner surface, microwave ovens, stove ovens,
or convection ovens.




(ef) Clean and disinfect surfaces. The operator must:

(i) Clean and disinfect common areas on a regular schedule, at least as frequent as
required by this chapter.

(ii) Wipe down and disinfect surfaces that are touched by multiple individuals at least
daily using an EPA approved disinfectant or diluted bleach solution.

(iii) Provide adequate supplies and instructions to occupants for cleaning and
disinfecting of living spaces of dwelling units_ and ;-family shelters,and-greup-shelters.
Occupants must be able to clean and disinfect frequent touched surfaces, bathroom,
and cooking areas as needed.

(iv) Ensure adequate supplies of single-use soap and paper towels at all sinks to allow
for frequent handwashing. Portable handwashing stations or hand sanitizer may be
provided in addition to required facilities.

(v) Provide training in a language or languages understood by contracted workers
regarding COVID19 cleaning, disinfecting, and sanitizing protocols for any contracted
cleaning labor prior to their arrival to clean temporary worker housing. In addition to
any personal protective equipment required under L&l rules to perform the cleaning
activities, provide and require that those contracted workers use disposable gloves and
wear cloth face coverings covering nose and mouth while working at the site.

(fe) Identify and isolate sick occupants. The operator must develop and implement a plan to
identify and isolate sick occupants, including:

(i) A process to screen occupants for symptoms of COVID19 as identified by the centers
for disease control and prevention (CDC), including fever, cough, shortness of breath,
difficulty breathing, chills, shaking with chills, muscle pain, headaches, and loss of taste
or smell. The operator must provide each occupant with a thermometer or must
designate and train a person to use a 'no touch' or 'no contact' thermometer to check all
occupants' temperatures daily. All thermometers must be properly sanitized between



each use or each day. Any worker with a temperature of 100.4°F or higher is considered
to have a fever.

(ii) Upon identification of suspect COVID19 cases, the operator must contact the local
health officer immediately as required under WAC 29630716190 and provide
transportation for any medical evaluation or treatment. Ensure individuals providing
transportation have appropriate personal protective equipment.

(iii) Isolate suspect COVID19 cases with sleeping, eating, and bathroom accommodations
that are separate from others. If the suspect occupant resides in a room with family
members, the sick occupant will have the option to isolate with the family members.

(iv) Confirmed COVID19 cases must be isolated and only housed with other confirmed
cases and must have separate bathroom, cooking and eating facilities from people who
have not been diagnosed with COVID19. If the confirmed occupant resides in a room
with family members, the sick occupant will have the option to isolate with the family
members.

(v) The operator must provide food and water and monitor for safety occupants in
isolation at the operator's facility or ensure that these services are provided if isolated
at another facility, such as a state or local government quarantine facility.

(gh) Clean and disinfect areas where occupants with suspect COVID19 exposure have been
according to CDC guidelines and before the space is used by others.

(2) The operator must revise the facility's written TWH management plan to include implementation of
the requirements in this section, as applicable.

(a) The plan must identify a single point of contact at the TWH for COVID19 related issues.

(b) The operator must share the plan with all occupants on the first day the plan is operational
or the first day the occupant arrives at the TWH. The operator must designate a person that will
ensure all occupants are aware of all aspects of the plan and be availble to answer questions.

(c) The operator must submit the revised TWH management plan to the state department of
health within ten calendar days of the effective date of this section.

(d) Failure to submit a revised plan or properly implement the requirements of this section may
result in administrative action, including license suspension or fines.

(3) Consistent with WAC 246-358-040(1), an operator may request a temporary variance from the
requirements of this section when another means of providing equal protection is provided.

(4) In the event that any provisions of this section are in conflict with other regulations in this chapter,
such other regulation shall be deemed superseded for purposes of this chapter.
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Columbia

Legal Services
Working for Justice Since 1967

columbialegal.org

May 20, 2020
VIA ELECTRONIC MAL

The Honorable Jay Inslee
Office of the Governor
PO BOX 40002

Olympia, WA 98504-0002

Re: Request for Repeal of Emergency Temporary Worker Housing Provisions
Dear Governor Inslee:

We write on behalf of our client, farmworker union Familias Unidas por la Justicia (FUJ), to
request the immediate repeal of certain emergency farmworker housing rules. Parts of the
rules as adopted are not based on the best available scientific evidence and ignore the state’s
duty to protect workers’ health.! In particular, we object to the fact that farmworkers can be
forced to sleep in bunkbeds in situations in which they have been involuntarily placed in 15-
person “groups” by housing providers, despite the fact that the state acknowledges bunkbeds
increase their risk of COVID-19 infection. We also object to the lack of proactive testing, the use
of plastic sheeting as a barrier, the lack of training and protection for workers asked to clean
their own housing, the failure to provide for additional cooking facilities, and the lack of
inspection of housing that has been modified to meet COVID-19 standards after having been
licensed.

Agricultural employers plan to bring in approximately 30,000 H-2A farmworkers from Mexico
this year. This represents about a third of the hand-harvest workforce in the state. The COVID-
19 threat in housing disproportionately affects H-2A temporary agricultural workers, as their
only option is to live in employer-provided group housing.

1 The Washington Industrial Safety and Health Act requires the adoption of rules that “most adequately assure([], to

the extent feasible, on the basis of the best available evidence, that no employee will suffer material impairment

of health ... “ RCW 49.17.050(4). We request that the state repeal WAC 246-358-002(1)(d)(i)(B) and WAC 296-
307-16102(1)(d)(i)(B), WAC 246-358-002(1)(e) and WAC 296-307-16102(1)(e), WAC 246-358-002(3) and WAC 296-
307-16102(3) and that the state rewrite WAC 246-358-002(1)(d)(ii) and WAC 296-307-16102(1)(d)(ii); WAC 246-
358-002(1)(d)(i)(C)(iii) and WAC 296-307-16102(1)(d)(i)(C)(iii); WAC 246-358-002(2)(c) and WAC 296-307- é‘

16102(2)(c), should be rewritten so that the rules protect worker health.
THE ALLIANCE
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H-2A workers are the most vulnerable farmworkers as they have fewer legal rights than even
undocumented farmworkers,? and they are far from home, isolated, and completely reliant on
their employer for work, shelter, and transportation. Retaliation against H-2A workers who
complain is easy and rampant; an employer can exclude a worker from future jobs in an instant
by simply refusing to put the name of the worker on a list sent to labor recruiters in Mexico. H-
2A visas tie workers to one employer, so if working and living conditions do not match what
was promised, they have no legal right to change employers. Their only “choice” is to self-
deport. However, H-2A workers rarely complain because of their extreme poverty, the fact that
they borrow money to cover the costs of getting an H-2A job, and their complete dependence
on their employer for their current and future livelihood.

H-2A workers come from some of the most impoverished rural communities in Mexico - from
Oaxaca in the south, Tamaulipas on the Gulf Coast, Nayarit on the Pacific Coast, and
Guanajuato in Central Mexico — just to name a few. None of these workers will be tested for
COVID-19 before they leave Mexico nor upon arrival. Most have no health insurance at home,
and they will not be provided with health insurance when they arrive in Washington. A tiny
portion of those workers are related to each other; most are unrelated men, traveling without
their families.

H-2A workers’ journey to Washington involves extensive contact with others. They make long
trips on busses to get to the border and stay in motels for several nights before being issued
visas to enter the United States. After entering the United States, they are transported again by
bus to Washington state — another 20+-hour ride. Whether those workers have masks and are
provided with sanitizing products is anyone’s guess. Whether physical distancing will be
required or enforced at any time along that journey is unknown. There is no known system for
contact tracing.

Use of Bunk Beds — Disregarding the Best Available Scientific Evidence

H-2A workers are housed in congregate facilities, primarily in bunkbeds that would provide a
maximum of 3-3.5 feet between occupants of the upper and lower bunk. Attached are pictures
of licensed H-2A labor camp housing in Washington that show how close bunkbeds are placed.
Exhibit 1.

The rules as published allow housing operators to use bunkbeds with groups of 15 workers,
destroying the basic protections created in the emergency rules and contradicting the scientific
evidence the agencies had before them in drafting the rules.

On April 14, 2020, and again on April 27, 2020, we provided to both the Department of Labor
and Industries and the Department of Health detailed comments to proposed temporary
housing regulations that included a declaration and, later, a letter from two University of
Washington epidemiological experts, Drs. Hajat and Karr, Exhibits 2 and 4.

2 H-2A workers are excluded from the protections of the federal Migrant and Seasonal Agricultural Worker
Protection Act — the primary farmworker protection law in the country. Undocumented workers are protected by
this law.
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Dr. Hajat received her PhD in Epidemiology from the University of North Carolina and her
Masters in Public Health (MPH) degree from the University of Michigan. She worked in public
health practice, at a local health department, and the Centers for Disease Control, for seven
years prior to joining academia. She has been a public health professional for 14 years. Her
current research focuses on the health of low wage workers.

Dr. Karr received her PhD in Epidemiology, Masters of Science (MS) in Environmental Health,
and Medical Degree (MD) from the University of Washington. She has been on faculty at the
University of Washington in the School of Medicine and School of Public Health since 2004. She
is also a practicing general pediatrician at UW Medicine Pediatric Care Center. Her current
research includes a focus on the health of farm worker children.

Their April 14, 2020 declaration concluded that migrant farmworkers, such as H-2A workers
from Mexico described above, should not be allowed to sleep in bunkbeds (with workers
occupying both the upper and lower bed) and that additional space was necessary (75-100
square feet per worker rather than 50 square feet) to protect farmworkers from COVID-19. The
report specifically stated:

e “Housing facilities that ensure one or no more than two persons per room of 150-200
square feet are necessary to meaningfully reduce the risk of transmission of COVID-19 in
farmworker housing.” Exhibit 2, p.3, 9 10.

e “If individual rooms are impractical, the numbers of farmworkers per room should be
reduced and beds should be separated by 6 feet.” /d.

e “Bunk beds that cannot meet this standard should be disallowed.” Id.

The emergency rules start by stating “only the bottom bed of bunk beds may be used,” but that
is paired with a large loophole. Without explanation, and despite having the above expert
opinions from independent epidemiologists who work with low wage workers and farmworker
families, state agencies adopted final rules that allow agricultural employers to house up to 15
unrelated migrant farmworkers in one bedroom, in top and bottom bunks, with no additional
square footage. WAC 296-307-16102(1)(e) and WAC 246-358-002(1)(e) (hereinafter (1)(e)).

The Department of Health’s own staff does not support the use of bunkbeds. In an April 7, 2020
email, Douglas Hartfield from the DOH’s Environmental Public Health Division wrote, in
response to a request from agricultural employers to use a modified bunkbed with plastic
shields on three sides of the lower bunk and a curtain for privacy: “this still has people less
than 6 feet apart, and will not somehow stop or slow the virus transmission.” Exhibit 3
(emphasis added). DOH’s own staff would not support the use of bunkbeds even with extra
barriers, thus these same bunkbeds cannot be safe without any barriers at all, as the
emergency rules allow for “group housing.”

The agencies may argue that because the regulations contemplate the use of cloth masks in the
housing, this will help prevent the spread of COVID-19. However, the final emergency rules
simply state that the housing operator “instruct occupants to . . . wear cloth face coverings
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whenever possible,” (1)(e)(D)(ii), and occupants surely can’t be expected to wear them in their
sleep.

Not only are the bunkbed rules bad science, they are bad policy. The "15-person group”
loophole means that some housing residents who are not put in “group housing” will be
protected by the best available science, while others forced into “groups” will not. That unequal
treatment is exacerbated by the fact that H-2A employers can unilaterally choose to designate
which employees receive less protection. There is no provision in the rules that permits a
worker to object to such arrangements, no requirement that workers be told in advance that
they will be put in higher-risk housing, no anti-retaliation protections for workers who do speak
up, and no proactive on-the-ground governmental oversight.? Thus, an H-2A worker with an
underlying health condition* and no health insurance could be unilaterally forced to sleep in the
upper bunk in a room with 14 strangers, none of whom have been tested for COVID-19.

Rules that effectively allow housing operators to carry on as though it is “business as usual” tell
farmworkers that their lives are not worth the economic impact of protective rules. The racial
undertones of this situation are stark. Farmworkers are overwhelmingly non-white, are non-
English speakers, and have historically been excluded from basic labor protections. It is
impossible not to conclude that these rules were adopted because they benefit an agricultural
industry that is almost exclusively owned and operated by politically powerful white individuals,
while the rules’ effects fall squarely on impoverished people of color.

Group Shelter — A Fundamentally Flawed Housing Alternative

The group housing rules are further premised on the unwarranted assumption that housing
operators can control an employer’s behavior. TWH group housing operators must ensure “that
members of each shelter group stay together and separate from other groups, occupants, or
workers, including during transportation and work. If the operator is not the employer, the
operator must ensure the employer will follow the group shelter requirements.” (1)(e)(iii)
(emphasis added). Because the rules do not provide a clear path to liability for violations when
an employer ignores a housing operator’s instruction to keep groups together, it is likely that no
one will be held accountable for workplace failure to adhere to housing groups.

The regulations also simply “encourage” each cohort to designate one or two occupants to run
errands (shopping and banking) for the group. (1)(e)(D)(iv). As applied, these standards fail to
acknowledge the reality of being a farmworker living in temporary housing. H-2A temporary
farmworkers do not have their own transportation and rely on their employer to be
transported to the stores and banks in rural towns throughout the state. It is unreasonable for
an employer to encourage the group housing occupants to assign one or two persons to run

3 The final rules only require a housing operator to submit a revised management plan to DOH, with no agency re-
inspection. WAC 246-358-002 (2)(c) and WAC 296-307-16102(2)(c).

4 The final rules also ighore the UW expert report that states: “For older workers (50 +) and those with preexisting
conditions (e.g., hypertension, diabetes, asthma, tuberculosis) the best available evidence requires strictly
following housing guidelines of no less than 1 person per room of 150 square feet.” Ex. 2, 9 18. This provision
should be added to the final rules.
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errands when most workers need to make financial transactions to send money to their
families.

Lack of Proactive Testing Endangers Workers

The group housing rules are premised on the unwarranted assumption that H-2A workers who
have traveled together on a bus from Mexico to Washington will arrive COVID-19 free. This
assumption is unwarranted because neither the State of Washington nor the federal
government require COVID-19 testing for H-2A workers before they enter the United States or
occupy temporary worker housing. Because there will be no testing, each fifteen-worker group
may contain one or more asymptomatic workers thus placing every group at risk.

In fact, COVID-19 testing as contemplated by the rules, is reactive, not proactive. The group
housing rules require TWH group housing operators “to quarantine or test all members of a
group shelter if a member of the group shelter develops symptoms of COVID-19, as directed by
the local health agency.” (1)(e)(v)(emphasis added). (1)(e) is silent about whether
asymptomatic group members will be allowed or required to work pending testing results.
Proactive testing is necessary to make group housing a viable alternative.

Plastic Sheeting Should Not Be Allowed; Plexiglass Should Not Be Used in Sleeping Quarters;
Responsibility for Cleaning Must Be Clear

The final rules allow for certain protections--social distancing and six-foot separation between
bunkbeds--to be ignored if plexiglass or plastic sheeting is used, and the temporary barriers are
cleaned at least daily, at least daily, WAC 246-358-002(1)(d)(i)(B) and WAC 296-307-
16102(1)(d)(i)(B), and allows for plastic barriers between sinks, WAC 246-358-002(1)(d)(ii) and
WAC 296-307-16102(1)(d)(i). The regulations are silent as to who must clean these barriers,
how cleaning should be performed, whether protective equipment is required, and whether
cleaning time should be compensated. It is likely, given the power imbalances outlined above,
that those cleaning tasks will fall on farmworkers despite the express opinion that these tasks
should not be left to the workers by the UW experts.

Farmworkers should not be relied upon to conduct critical environmental
cleaning because they lack proper training, protection, and supervision.
Requiring these workers to clean deviates from best practices and will likely
contribute to the spread of COVID-19 in farmworker workplaces, housing, and
transportation.

Ex. 2, 9 12 (emphasis added).

The state must recognize that where housing operators are allowed to use “plastic shields,” or
“plastic sheeting,” they will endeavor to use the least expensive shower curtains they can
obtain. In the context of plastic sheeting in bathrooms, the experts noted: “[Thin plastic
sheeting] is vulnerable to movement and will be more challenging to clean [than robust plastic].
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The risk is that these plastic barriers themselves will become a vector of transmission.” Exhibit
4, p. 3. Any provision allowing plastic sheeting must be eliminated.

Lack of Increased Cooking and Food Preparation Facilities

Under group housing, “all facilities and services within the group shelter are for the sole use of
the occupants of the group shelter.” (1)(e). TWH group housing operators, however, are not
required to establish private cooking facilities for these separate cohorts. Instead, it appears
that TWH group housing operators can establish common kitchen and food preparation areas
as long as the operator figures out a way to keep the groups separate at mealtimes. As a result,
housing operators will necessarily establish cooking and cleaning schedules that are an
extraordinary burden on workers who are hungry and tired after working a long day in the
fields. Or, housing operators will not establish any schedules and group housing workers will
intermingle with other group housing cohorts, and potentially, with workers not in group
housing if a farm has both types of housing. Allowing a housing operator to provide a shared
kitchen for group housing units can range from impractical to impossible.

(1)(e) is also not clear about whether workers in group housing would be allowed to share
cooking and food preparation areas with workers who are not in group housing. (1)(e) requires
group shelter to provide sleeping, toilet, and bathing facilities for each group designated for
their use alone, but as far as food preparation and cooking facilities go, it is not clear whether
food facilities are reserved for the group’s sole use. While the final rules encourage the
provision of additional refrigeration or portable sinks, (1)(d)(i)(C)(iii), there is no mandate to do
so.

Lack of Inspection

Despite allowing conditions that may require significant changes in housing from previous years
or that was approved pre-COVID-19, the rules do not require re-inspection of housing facilities
for licensing to be maintained. The rule only requires an operator to submit a revised
management plan to the Department of Health—a “trust, but don’t verify” system. WAC 246-
358-002(2)(c) and WAC 296-307-16102(2)(c). Farmworker advocates requested that all licensed
labor camps be re-inspected for compliance as they were previously licensed without any
COVID-19 protections in place, and the UW experts noted that lack of inspections was
problematic. Exhibit 4, p. 3.

Rather than verifying that changes to housing have been made in a safe and compliant way, the
system relies entirely on complaints from vulnerable H-2A workers, who, for the reasons

explained above, are extremely unlikely to raise issues. Inspection should be required.

Variances a Threat to Safety

The rules also allow that: “[c]onsistent with WAC 296-307-16120(1) [and WAC 246-358-040(1)],
an operator may request a temporary variance from the requirements of this section when
another means of providing equal protection is provided.” WAC 296-307-16102(3) and WAC
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246-358-002(3). In other words, the agencies may grant temporary variances from any
requirement. Given that (1)(e) is at odds with UW’s experts’ advice as well as the agencies’ own
staff’s analysis, and because, from a practical standpoint, (1)(e)’s provisions will be very difficult
to enforce, no further variances should be allowed.

In light of the glaring deficiencies of the group housing rules, we respectfully request that you
require DOH and LNI to immediately repeal WAC 246-358-002(1)(d)(i)(B) and WAC 296-307-
16102(1)(d)(i)(B), WAC 246-358-002(1)(e), WAC 296-307-16102(1)(e), WAC 246-358-002(3) and
WAC 296-307-16102(3). Additionally, the following rules should be rewritten: WAC 246-358-
002(1)(d)(ii) and WAC 296-307-16102(1)(d)(ii), and WAC 246-358-002(1)(d)(i)(C)(iii) and WAC
296-307-16102(1)(d)(i)(C)(iii), and WAC 246-358-002(2)(c) and WAC 296-307-16102(2)(c).

COLUMBIA LEGAL SERVICES

s/ Andrea Schmitt

Andrea Schmitt, Attorney

711 Capitol Way South, Suite 706
Olympia, WA 98501

(360) 943-6260

cc: Ramon Barba Torres, President, Familias Unidas por la Justicia

enclosures
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DEPARTMENT OF EPIDEMIOLOGY
UNIVERSITY of WASHINGTON

We, Anjum Hajat and Catherine Karr, declare the following under penalty of perjury under the laws of
the State of Washington.

1.

I, Anjum Hajat, received my PhD in Epidemiology from the University of North Carolina and my
Master in Public Health (MPH) degree from the University of Michigan. | worked in public health
practice, at a local health department and the Centers for Disease Control, for seven years prior
to joining academia. | have been a public health professional for 14 years. My current research
focuses on the health of low wage workers.

I, Catherine Karr, received my PHD in Epidemiology, my Masters of Science (MS) in
Environmental Health, and my Medical Degree (MD) from the University of Washington. | have
been on faculty at the University of Washington in the School of Medicine and School of Public
Health since 2004. | am also a practicing general pediatrician at UW Medicine Pediatric Care
Center. My current research includes a focus on the health of farm worker children.

The Corona virus (COVID-19) is transmitted mainly through respiratory droplets. This means
that if an infected person talks, sneezes or coughs on another person in close proximity they
may be spreading the virus through tiny droplets in the air. Maintaining good social distancing
(about 6 feet) may reduce person-to-person transmission. In addition, it is possible that persons
coming into contact with infected surfaces or objects may become infected. Hand washing and
disinfecting surfaces is recommended for this reason. Evidence suggests that the virus can
spread easily and quickly if appropriate prevention measures are not taken.!

We give these opinions relying upon our education, experience and materials that are
reasonably relied upon in our professions.

We base our analysis below on the following information:

a. Farm labor camp housing typically consists of dormitory-style housing with common
bathroom and kitchen facilities.

b. The bedrooms are often a minimum of two bunkbeds per room but can often have more
depending on the size of the room. Much farmworker housing has open-style large
rooms, with no separate space available for isolation of sick or exposed workers.

c. Washington temporary worker housing regulations (WAC 246-358-029) set a minimum
of only 50 square feet of floor space per occupant. That amounts to about a seven-foot
square. A standard-size twin bed occupies close to half of that space. Temporary worker
housing regulations also allow beds to be closer together than six feet and within three
feet of cooking surfaces. (WAC 246-358-135)

d. H-2A temporary agricultural visa holders do not have their own transportation and rely
on their employer to be transported to work daily on busses or vans. They also rely on
that same transportation to be taken to the store to do grocery shopping and banking in
rural towns throughout the state.

e. Some H-2A workers who work for large agricultural employers can sometimes spend up
to 3 hours per day in close proximity to others commuting round-trip from their labor
camps to various orchards throughout eastern Washington.

1 https://lwww.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/how-covid-spreads.html
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f. Grocery shopping and banking trips usually happen on Friday evenings or weekends
and can involve large groups of workers (50-100) being dropped off in parking lots of
shopping areas and being given an hour or two to complete their shopping and banking
needs.

g. Depending on the type of crop and type of work, farm workers are regularly asked to
work in close proximity to (less than 6 feet away from) each other, both in packinghouse
and harvest settings.

h. Farmworkers are often instructed to clean their own housing, buses, and workplaces.
Industry representatives have stated in public meetings that cleaning supplies necessary
for cleaning farmworker housing are backordered for long periods of time.

i. Itis well documented that farmworkers, both domestic and H-2A workers, are fearful of
making health and safety complaints due to a wide-spread fear of retaliation.

j-  Arecent Seattle Times article outlined worker complaints that handwashing supplies are
not being provided in the fields. The same article included accounts of employers who
did not provide information about prevention of COVID-19 or available paid sick leave to
which workers are entitled.

k. The Department of Labor & Industries has released draft “fact sheets” about agriculture
generally, packinghouses, and worker housing, dated April 8, 2020, which we have
reviewed.

|. State agency staff has stated in public meetings that enforcement of the “fact sheets” will
be complaint-driven, mostly due to limited enforcement staff. Farmworkers will have to
complain before L&l attempts to determine whether their employer is complying.

6. Most farmworkers are living and working in rural areas, in which medical infrastructure can
quickly be overwhelmed. Not only does infection of groups of farmworkers cause risk of
overwhelming medical infrastructure, but visits from large groups of farmworkers to rural
communities’ stores and other businesses poses a risk of transmission in those communities as
a whole.

7. Farmworkers may come to work sick with increased frequency due to fear of retaliation,
economic hardship, and lack of knowledge about paid leave available to them.?

8. Clear, specific, mandatory standards are needed to protect against the risk of COVID-19.
Current draft guidance provided by the Department of Labor & Industries is unclear and in some
cases contradictory. Rules should be specific and measurable. In the absence of clear, specific
rules workers are unable to identify violations and thus will be unable to file complaints. (per 3l
above).

9. CDC now recommends the use of protective masks for anyone who is in close contact with
others, where social distancing (at less than 6 feet distance) is difficult to maintain.® For farm-
workers this may occur in packinghouses and harvest settings as well as in living quarters.
Therefore, employers should provide masks that cover workers nose and mouth and request
that all workers wear masks when social distancing is difficult to maintain.

2 https://www.seattletimes.com/seattle-news/as-farm-work-carries-on-some-worry-about-becoming-the-states-
new-coronavirus-epicenter/
3 https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/cloth-face-cover.html

School of Public Health - University of Washington 2|Page

PAR 0276


https://www.seattletimes.com/seattle-news/as-farm-work-carries-on-some-worry-about-becoming-the-states-new-coronavirus-epicenter/
https://www.seattletimes.com/seattle-news/as-farm-work-carries-on-some-worry-about-becoming-the-states-new-coronavirus-epicenter/

10. Housing facilities that ensure one person or no more than two people per room of 150 - 200
square feet* are necessary to meaningfully reduce the risk of transmission of COVID-19 in
farmworker housing. People living in congregate housing such as the typical farmworker
housing described above are at unique risk for the spread of COVID-19 because they are
consistently in close contact with others and share bathroom and cooking facilities. Several
research studies confirm that crowding increases the risk of transmission of influenza and
similar illnesses.® ®

a. If individual rooms are impractical, the number of farmworkers per room should be
reduced and beds should be separated by 6 feet. Bunk beds that cannot meet this
standard should be disallowed. Some have suggested using plastic sheeting on three
sides of the bed and a curtain on the fourth side. This is likely to create poor ventilation
which may result in abandoning the sheeting. Furthermore, studies have shown that
poor ventilation increases the risk of respiratory infections.®

11. The number of people in vans and buses should be reduced so individuals can practice social
distancing. Furthermore, employers should disinfect high-touch areas (handles, buttons, seat
rests) with a bleach solution after every use to reduce the viability of the virus on surfaces.
Since transportation on buses or vans puts people into close contact with one another, this may
increase the likelihood of spread of COVID-19.

12. Farmworkers should not be relied upon to conduct critical environmental cleaning because they
lack proper training, protection, and supervision. Requiring these workers to clean deviates from
best practices and will likely contribute to the spread of COVID-19 in farmworker workplaces,
housing, and transportation.

13. Employers should be responsible for providing housing units with bleach solutions, hand soap
and additional needed cleaning supplies. Although an initial shortage of these supplies was
reported, most local stores are selling these materials again.

14. Worker education about several aspects of COVID-19, i.e., how to prevent it and what to do if
you think you are infected, should be provided in the language understood by the workers.

15. Employers must provide hand sanitizer/soap and water in the fields and ensure supplies are
reliably replenished. A study in the military setting shows that hand-washing while working in
field settings helps prevent acute respiratory infections.’

16. In the event a farmworker is diagnosed with COVID-19, the individual must immediately be
isolated in their own housing unit with a bathroom. This will help reduce further spread of the
virus.

4 Cedeno Laurent JG, Allen JG, McNeely E, Dominici F, Spengler JD. Influence of the residential environment on
undergraduate students' health. J Expo Sci Environ Epidemiol. 2020 Mar;30(2):320-327.

5 Tsuang W M, Bailar JC, Englund JA. Influenza-like symptoms in the college dormitory environment: a survey
taken during the 1999-2000 influenza season. J Environ Health. 2004 Apr;66(8):39-42, 44.

6 Sun Y, Wang Z, Zhang Y, Sundell J. In China, students in crowded dormitories with a low ventilation rate have
more common colds: evidence for airborne transmission. PLoS One. 2011;6(11):e27140.

’Kim HS, Ko RE, Ji M, Lee JH, Lee CS, Lee H. The usefulness of hand washing during field training to prevent
acute respiratory illness in a military training facility. Medicine (Baltimore). 2018 Jul;97(30):11594.
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17. Farmworkers who demonstrate symptoms consistent with COVID-19, such as cough, fever,
shortness of breath, fatigue, body ache, should be tested for COVID-19, put in isolation and
prevented from further work until test results are known. The CDC recommendations for when
to discontinue self-isolation can be found here: https://www.cdc.gov/coronavirus/2019-ncovl/if-
you-are-sick/steps-when-sick.html

18. For older workers (50 +) and those with preexisting conditions (e.g., hypertension, diabetes,
asthma, tuberculosis) we recommend strictly following housing guidelines (1 person per room of
150 square feet) and providing work that allows for effective social distancing. These individuals
should seek medical care immediately as potential for COVID-19 related complications is
higher. In WA State the highest number of COVID-19 cases (35%) is among those 40 - 59 years
old, indicating middle-aged individuals are at higher risk.® One report suggests that about 34%
of farmworkers are older than 45 years old.® Some research indicates that farmworkers have a
higher prevalence of TB° and have higher exposure to agricultural dust which has been shown
to result in a variety of respiratory conditions.!! These conditions which may be more unique to
farmworkers would put them at higher risk for complications of COVID-19.

19. Given the possibility of asymptomatic transmission, that is an infected person with no symptoms
spreads the virus to others, it is possible that infections among farmworkers will spread
undetected within the farmworker community for many days. Furthermore, asymptomatic
persons who visit public places on weekends risk spreading the virus to the neighboring
community. 2

20. Because H-2A workers are dependent on their employers for transportation, these employers
should be responsible for immediately transporting workers who show symptoms for testing. If
testing facilities are unavailable or at capacity, employers should make every effort to facilitate
contact between the worker and the health care provider. Employers should also provide
workers who are subsequently isolated or quarantined with adequate food and water.

21. Farm workers have limited financial resources and loss of work can have devastating economic
consequences. According to the most recent data from the National Agricultural Workers
Survey, farmworkers’ mean and median personal incomes the previous year were $17,500 and
$19,999, respectively. Fourteen percent of workers said their total personal income was less
than $10,000, 29% said they had personal incomes of $10,000 to $19,999, another 29% had
personal incomes of $20,000 to $29,999, and 14% reported that their total personal income was
$30,000 or more.® As such, to the extent possible, symptomatic workers with COVID-19
diagnosis should be supported financially until their illness passes.

8 https://www.doh.wa.gov/Emergencies/Coronavirus

9 Hernandez T, Gabbard S. Findings from the national agricultural workers survey (NAWS) 2015-2016: a
demographic and employment profile of United States farmworkers. JBS International, Research Report; 2019.

10 The National Center for Farmworker Health. Tuberculosis fact sheet. 2018

11 Schenker MB, Pinkerton KE, Mitchell D, Vallyathan V, Elvine-Kreis B, Green FH. Pneumoconiosis from
agricultural dust exposure among young California farmworkers. Environmental health perspectives. 2009
Jun;117(6):988-94.

12 Mizumoto K, Kagaya K, Zarebski A, Chowell G. Estimating the asymptomatic proportion of coronavirus disease
2019 (COVID-19) cases on board the Diamond Princess cruise ship, Yokohama, Japan, 2020. Eurosurveillance.
2020 Mar 12;25(10):2000180.
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Signed April 14, 2020 at Seattle, Washington.

e gt

Anjum Hajat, PhD, MPH Catherine Karr, MD, PHD
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From: Hartfield, Douglas E (DOH)

To: Gierach, Kimberly (DOH

Subject: RE: Bunk bead idea

Date: Tuesday, April 7, 2020 2:15:53 PM
Attachments: image007.png

image001.png
image003.png

It's a nice idea, but the person on the bottom bunk will be in a hotbox...
My concerns would be:

1- The lack of ventilation for the bottom bunk- the occupant will be uncomfortable, and will
end up with a higher likelihood of mold or other growth on the mattress (or the entire
enclosure, really).

2- The curtain would provide a hindrance to emergency egress. Not a huge one, but an issue
nonetheless.

3- It does nothing for the ladder as a contact point.

4-  The curtain and the space around the top mattress aren’t a filtration system- this still has
people less than 6 feet apart, and will not somehow stop or slow the virus transmission.
Cloth masks allow for a 97% transmission rate (which is why they’re not worth it), and a
curtain isn’t going to do any better when it’s not form-fitting.

Doug Harifield MPH, REHS

Public Health Advisor 3

Transient Accommodations Program
Environmental Public Health Division
Washington State Department of Health
Douglas.Hartfield@doh.wa.gov
360-480-1062 | www.doh.wa.gov

From: Gierach, Kimberly (DOH)

Sent: Tuesday, April 7, 2020 1:25 PM

To: Hartfield, Douglas E (DOH) <douglas.hartfield@doh.wa.gov>
Subject: FW: Bunk bead idea

| would appreciate your input on this.

Thank you
Kimberly

Kimberly Gierach

Lodging Programs Supervisor — TA & TWH
Division of Environmental Public Health
Washington State Department of Health
kimberly.gierach@doh.wa.gov
360-236-3366 | www.doh.wa.gov
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From: Gifford, David (DOH)
Sent: Tuesday, April 7, 2020 12:42 PM
To: Cardenas, Maira (DOH) <Maira.Cardenas@doh.wa.gov>; Gierach, Kimberly (DOH)

<kimberly.gierach@doh.wa.gov>
Subject: FW: Bunk bead idea

Thoughts?

David Gifford, RS

Local Health Support Section Manager
Environmental Public Health Division
Washington State Department of Health

dave.qifford@doh.wa.gov
360-236-3074 | www.doh.wa.gov _

From: Mike Gempler [mailto:mgempler@growersleague.org]
Sent: Tuesday, April 7, 2020 12:36 PM

To: Gifford, David (DOH) <Dave.Gifford@DOH.WA.GOV>; Soiza, Anne M (LNI)
<s0iz235@LNI.WA.GOV>; Jeff Gomes <jeff.gcomes@cityofcashmere.org>; Killip, Jeffrey (LNI)
<kilp235@LNI.WA.GOV>

Cc: DeVaney, Jon (ESD Partner) <jon@wstfa.org>

Subject: Bunk bead idea

David

Here is a rendering of what I have in mind for a bunk bed that has adequate physical barriers to prevent
transmission of Covid-19 virus. There is 3 tp 3.5 feet between the top and bottom bunk depending on the
model of bunkbed. We would also have people sleep with heads on opposite ends,

Please let me know if this design would be acceptable.

Regards,

Mike Gempler
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WGL TEMPORARY WORKER HOUSING BUNKBEDS
PROPOSED MITIGATION FOR COVID-19 RESPONSE:

* INSTALL REMOVABLE / CLEANABLE SHEET PRODUCT OR SOLID
PANELS TO ENCLOSE 2 ENDS AND WALL SIDE OF LOWER BUNK

* INSTALL WASHABLE CURTAINS ON ACCESS SIDE OF BEDS

* MAINTAIN SOCIAL DISTANCING WITH BED SPACING IN ROOMS

* SLEEPING ROOMS HAVE DEDICATED HVAC UNITS

WASHINGTON
B GROWERS
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w SCHOOL OF PUBLIC HEALTH
UNIVERSITY of WASHINGTON

April 27, 2020

housing@doh.wa.gov
cynthia.ireland@Ini.wa.qgov.

RE: Request from WA DOH and WA LNI for comments on draft emergency rules for Temporary
Worker Housing

Thank you for the opportunity to comment on the Department of Health (DOH) and the Department of Labor &
Industries (L&I) draft emergency rules for Temporary Worker Housing in response to the current COVID-19
pandemic. We are writing as academic public health professionals.

Anjum Hajat received her PhD in Epidemiology from the University of North Carolina and her Master in Public
Health (MPH) degree from the University of Michigan. She worked in public health practice, at a local health
department and the Centers for Disease Control, for seven years prior to joining academia. She has been a public
health professional for 14 years. Her current research focuses on the health of low wage workers.

Catherine Karr received her PHD in Epidemiology, Masters of Science (MS) in Environmental Health, and Medical
Degree (MD) from the University of Washington. She has been on faculty at the University of Washington in the
School of Medicine and School of Public Health since 2004. She is also a practicing general pediatrician at UW
Medicine Pediatric Care Center. Her current research includes a focus on the health of farm worker children

We applaud the decision to develop emergency rules to ensure the health and safety of farm workers living in
temporary housing given concern for vulnerability of this subpopulation to exposure to SARS-CoV-2. We find
many aspects of the draft rule helpful in ensuring their protection. We would like to highlight a few areas that we
feel may be insufficient and merit additional consideration prior to finalizing.

Ensuring space requirements match need for distancing including for most high risk groups

® The draft rule asks for the development and implementation of a social distance plan. It then offers three
ways of complying with bed spacing, including the use of plastic barriers when beds are not six feet
apart.

o We are concerned that these options may not align with the existing square footage
requirements, which allows housing with only 50 square feet of floor space per occupant. (

).

o Recent evidence regarding density and transmission of upper respiratory infections (URI)
indicates that an increase in space by 100 square feet reduced URI by almost 13%. Thus from
this paper and other evidence, allowing no more than two people per room of 150-200 square
feet is needed to meaningfully reduce the risk of transmission of COVID-19.!

o More stringent protections are needed for farm workers at highest risk of severe disease. The
CDC recognizes individuals over age 65 years of age are higher risk of severe health
consequences. In addition, workers of any age with preexisting conditions including chronic lung
disease, moderate to severe asthma, serious heart conditions, immunocompromised states,
severe obesity, diabetes, chronic kidney disease or liver disease are at highest risk of severe
health consequences. Research indicates that farmworkers have a higher prevalence of TB 2 and

1 Cedeno Laurent JG, Allen JG, McNeely E, Dominici F, Spengler JD. Influence of the residential environment on
undergraduate students' health. J Expo Sci Environ Epidemiol. 2020 Mar;30(2):320-327.
2 The National Center for Farmworker Health. Tuberculosis fact sheet. 2018
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have higher exposure to agricultural dust which has been shown to result in a variety of
respiratory conditions.® These conditions which may be more unique to farmworkers would put
them at higher risk for complications of COVID-19. We recommend that such high risk individuals
not be housed with more than 1 person per room of 150 square feet.

Cleaning and Plastic Barriers

Cleaning: Additional language to specify who will conduct the cleaning and ensure that these individuals
have adequate training, protective equipment and supervision is needed. If it is workers who are
intended to do the training, adequate time and cleaning materials to conduct this activity need to be
ensured.

Plastic barriers: The extent to which these barriers will impede ventilation and air flow is unknown.
However, this must be monitored closely and if found that these barriers do impede ventilation/air flow a
new solution must be found.

Insufficient washing facilities

It is critical to ensure that the plastic barriers to be used for sinks are robust and durable rather than thin
plastic sheeting. The latter is vulnerable to movement and will be more challenging to clean. The risk is
that these plastic barriers themselves will become a vector of transmission.

It is our understanding that the current rule states 1 sink per six people and 1 shower per ten people;
https://app.leg.wa.gov/WAC/default.aspx?cite=246-358-029 ). Increasing the numbers of sinks and
showers can also help in reducing transmission and is recommended.

Lack of inspection

This rule does not appear to contemplate inspection of housing. Providing a provision for inspection,
including by video as a means of protecting inspectors, would increase assurance that barriers used and
other unidentified “engineering controls,” achieve the intent of this rule to reduce transmission.

Lack of Isolation Option for Families

We are pleased to see the rule gives exceptions for family housing to isolation requirements for
suspected or diagnosed SARS-CoV-2-positive people. These are challenging decisions for families. We
recommend families residing together be provided with the option of housing to isolate suspected or
confirmed positive family members, if they so desire.

Education

The rule provides that the operator of temporary worker housing provides occupants with education
about COVID-19, how to prevent virus spread, and what to do if they develop symptoms. It is important
to include a statement that such training is available in the language best understood by individual
workers and that the content of the information is derived from a reliable source such as the CDC or
Washington State Department of Health.

3 Schenker MB, Pinkerton KE, Mitchell D, Vallyathan V, Elvine-Kreis B, Green FH. Pneumoconiosis from agricultural dust
exposure among young California farmworkers. Environmental health perspectives. 2009 Jun;117(6):988-94.
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Again, thank you for your attention to this important concern and the alignment of the Departments of Health
and Labor & Industries.

Sincerely,

A o

Catherine Karr MD PHD

Professor, Pediatrics and Environmental & Occupational Health Sciences
Adjunct Professor, Epidemiology

University of Washington

@%M

Anjum Hajat MPH PHD
Assistant Professor, Epidemiology
University of Washington

Catherine Karr| Box 354695 Seattle, WA 98105| Phone: (206) 616 - 4355| Email: ckarr@uw.edu
Anjum Hajat| Box 357236 Seattle, WA 98105| Phone: (206) 685 - 3618 | Email: anjumh@uw.edu
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March 19, 2020
Delivered by electronic mail

The Honorable Jay Inslee
Office of the Governor
PO Box 40002

Olympia, WA 98504-0002

Dear Governor Inslee:

We write to request immediate protection for Washington State’s farmworkers during this dire health
care crisis. In the near future, we face the real possibility that hospitals will be unable to provide sufficient
beds and ventilators for those who need acute, emergency treatment due to novel coronavirus (COVID-
19). We also currently lack sufficient health care personnel and testing to ensure all receive the care they
need. Many Washingtonians who work in agriculture are highly vulnerable to COVID-19 illness because
they lack legal status, access to medical care, and sufficient finances, thus, they are much more likely to
forego COVID-19 testing and suffer in silence or go to work even though they are symptomatic.?

Meanwhile, there is a major hole in the Governor’s pandemic containment plan. Washington's
agricultural industry is in the process of bringing in thousands of workers from Mexico under the H-2A
temporary agricultural visa program in the coming months. Some 7,500 of these workers are already
here. None of these workers will be tested for COVID-19 prior to entry, and the vast majority will live on
isolated, rural farms in packed dormitory-style housing. Few, if any, of these workers will arrive with, or
be provided, health insurance. Besides living, cooking, and bathing in common facilities, they will also be
bussed to and from work daily in old school buses or vans, and will regularly be transported into rural
towns to buy groceries, cash checks, and send money to their families.

In light of this background, specific steps must be immediately implemented to protect the public health
of all Washingtonians, the farmworker community, as well as the 30,000 largely Mexican H-2A workers.
Without immediate steps, our rural health care providers, already likely overtaxed, could soon be overrun
and further undermine the State’s emergency plans.

We recognize and commend the Governor’s office for all the proactive steps it has taken to date to
protect public health. With that in mind, we provide a reminder that the above concerns are not merely
hypothetical as a quarantine of 100 H-2A workers took place in Grant County just last spring. In April of
2019, one hundred H-2A workers from Mexico and Central America needed to be placed in a “limited
quarantine” in their Mattawa, Washington labor camp because several contracted mumps.2 They lived in
16, on-farm row houses. Below is a picture of the locked entrance and guard house.

' March 18, 2020, New York Times, “‘We’re Petrified’: Immigrants Afraid to Seek Medical Care for Coronavirus,”
(https://www.nytimes.com/2020/03/18/us/coronavirus-immigrants.html?action=click&module=Top
%20Stories&pgtype=Homepage}

2 May 17, 2019, KUOW, “They Came To Washington To Work, Then They Got The Mumps,”
(https://www.kuow.org/stories/they-came-to-washington-to-work-then-they-got-the-mumps)
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Mumps is remarkably similar to COVID-19, in that it is a viral disease spread by water droplets from
coughing or sneezing, and symptoms can take two to three weeks to appear after infection.? This
outbreak occurred despite the fact that Mexico, according to World Health Organization data, has a
higher measles-mumps-rubella vaccination rate than the United States.* To contain the spread of mumps,
Grant County health officials coordinated a mass vaccination and imposed the quarantine.®> Not only are
vaccinations not available for COVID-19, but rural counties are unlikely to have adequate resources to
devote to outbreaks such as these, with the magnitude of the current crisis.

In the context of the current pandemic, we need to ensure that no one is put at risk. The preventative
measures below must be put in place as a condition before any additional H-2A workers are brought into
the state of Washington, and these same measures need to be implemented to protect the workers

already here.

1. Enact Emergency Orders to Ensure All Medical Treatment and Costs for All COVID-19 Related
Treatment and Medical Expenses Will Be Covered and No Worker Will Be Sent Home with Any
COVID-19 Symptoms.

In order to help stop the spread of COVID-19, all H-2A workers need to know their medical treatment and
expenses related to COVID-19 will be fully covered during the time they are working and residing in
Washington State. This should include assurances that any worker who is tested for COVID-19 will have
those costs covered even if the result is negative for COVID-19. A designated hotline capable of receiving
information or messages 24 hours a day should be established within the Department of Health to allow
H-2A workers to report potential symptoms and request medical assistance, and the Department should
have ready access to COVID-19 testing. Workers’ compensation coverage needs to cover H-2A workers
who contract COVID-19 or must be quarantined due to the virus. These workers would not be exposed to
the virus if they had not come to Washington to work in agriculture.

Finally, recognizing that most H-2A workers come from impoverished rural communities and in order to
protect the families, communities, and citizens of sending countries, Washington should pledge to fully
treat all H-2A workers in Washington State until all COVID-19 symptoms have been fully resolved. Under

3 April 26, 2019, Good Fruit Grower, “Mumps Hits Farmworkers,” (https://www.goodfruit.com/mumps-hits-
farmworkers/).

41d.
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no circumstances should growers or their agents be allowed to terminate and send home H-2A workers
who are sick with or have been exposed to COVID-19.

2. Require Transparent Recruitment Information and Housing Protections Related to COVID-19.

In addition to informing workers about the terms and conditions of employment when workers are still in
their hometowns, all persons who are recruiting workers for agricultural employment in Washington in
2020 must provide detailed information about the risks of COVID-19. That information should include
how employers will protect their safety while transporting, housing, and employing them in the United
States. Prospective workers shall also be advised that they will not be required to pay for any cleaning and
sanitizing products and the agricultural employer will have an approved health plan for all workers that
includes regular sanitizing of the housing and buses and other communal areas. All prospective H-2A
employees shall also be informed that they will receive health care at no cost should they develop COVID-
19 symptoms and need to be tested, how they will be quarantined if they develop symptoms or test
positive, and that they will not be sent home until all COVID-19 symptoms have been fully resolved.

H-2A employers control workers’ housing, and have, in the past, revoked workers’ access to that housing
on short notice. In Sumas, Washington in 2017, 65 H-2A workers were evicted from their housing with
one hour’s notice and spent weeks living in the yard of a local resident.® In our current situation, such
eviction from housing could cause a public health crisis. No H-2A farmworkers should be evicted or in any
way removed from their housing without prior review and approval of the Department of Health and
written notification provided to the Mexican Consulate.

3. All Farmworker Housing Must Have Designated Quarantine Living Facilities and COVID-19 Plans
Approved by Department of Health Prior to Issuing Any Housing License.

The Washington State Department of Health (DOH) must review and license farmworker housing. In

addition to its current checklist, DOH shall add additional COVID-19 plans prior to the issuance of any
license. See the CDC COVID-19 Preparedness Checklist for Nursing Homes and other Long-Term Care
Settings for guidance on steps to sanitize living facilities.

Those requirements shall include, but not be limited to:

e Provide separate living facilities for workers that are over 60 or have underlying health conditions
and have these workers work within 6 feet of other workers.

e Designated quarantine sleeping areas with separate cooking and bathing facilities for quarantined
workers.

e Proof of sufficient sanitizing and handwashing supplies.

e Proof of sufficient masks for all quarantined workers who develop COVID-19 symptoms or test
positive for COVID-19.

e Designate a specific individual responsible for ensuring workers comply with health and sanitation
requirements.

e Designate a specific individual to receive reports from workers who may have COVID-19
symptoms and be able to coordinate and transport such workers to obtain medical services.

e Designate a specific individual whose sole responsibility is to care for quarantined workers and
ensure they have sufficient food, that the quarantine is enforced, and that transportation to
medical care is provided.

6 January 25, 2018, KUOW, “They Were Ordered to Work ‘Unless on Their Death Bed,”” (https://www.kuow.org/
stories/they-were-ordered-to-work-unless-on-their-deathbed-blueberry-pickers-claim)
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e Provide unemployment insurance for H2A workers who are going to be quarantined.
4. Ensure Appropriate Social Distancing at Work and in Communities.

To the extent feasible, growers must plan work crew activity to ensure proper distancing to avoid
unnecessary transmission of the disease at work. Additionally, most H-2A worker housing is located in
rural areas, and employers normally bus workers into small towns to purchase groceries and obtain
banking and financial services. Sufficient vehicles must be available such that workers are not sitting
directly next to other workers and sufficient ventilation exists.

Given the recent hoarding of essential supplies and food, it is possible that small grocery stores could run
out of such items and leave workers or members of the community vulnerable. Moreover, a busload of 50
to 100 or so H-2A workers all entering stores at busy times for local shoppers could drastically increase
the likelihood of spreading COVID-19. Therefore, advance arrangements must be made with these
services to avoid creating a scarcity of essential food and supplies at grocery stores and to protect against
the spread of the virus in these small communities already stressed by the impacts of this global
pandemic.

Conclusion

The undersigned organizations and persons request a meeting to discuss prompt implementation of the
above to ensure the protection of all H-2A workers, their families and communities, and the residents of
Washington State. Again, we appreciate all your administration has done to date and look to your prompt
response to continue to refine and improve all aspects of the State’s COVID-19 emergency planning.

Sincerely,

COLUMBIA LEGAL SERVICES

s/ Andrea Schmitt

Andrea Schmitt, Attorney

711 Capitol Way South, Suite 706
Olympia, WA 98501

(360) 943-6260

COMMUNITY TO COMMUNITY

s/ Rosalinda Guillen
Rosalinda Guillen, Executive Director
203 West Holly Street, Suite 311
Bellingham, WA 98225

(360) 738-0893

UNITED FARM WORKERS

s/ Erik Nicholson

Erik Nicholson, National Vice President
29700 Woodford-Tehachapi Road

P.O. Box 62

Keene, CA 93531

(661) 823-6105

NORTHWEST JUSTICE PROJECT

s/ Michele Besso

Michele Besso, Senior Attorney
311 North Fourth Street, Suite 201
Yakima, WA 98901

(509) 574-4234

FAMILIAS UNIDAS POR LA JUSTICIA

s/ Ramon Torres
Ramon Torres, President
P.0. Box 1206
Burlington, WA 98233
fuj@qgwestoffice.net
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ccC:

The Honorable Karen Keiser, Chair, Senate Labor and Commerce

The Honorable Curtis King, Ranking Member, Senate Labor and Commerce
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Exhibit 5



(COVID-19) Prevention in Agriculture, Temporary Worker Housing and

Related Operations
Employers and workers can help limit the spread of coronavirus and keep workers safe and healthy.

Prevent Worker Exposure to Coronavirus (COVID-19)

As of this date, COVID-19 is known to spread from person to person, primarily through respiratory
droplets produced when an infected person coughs or sneezes. The Coronavirus virus also spreads by
people touching surfaces or objects and then touching one’s mouth, nose, and eyes.

The Department of Labor & Industries (L&I) requires employers to implement the Governor’s
Proclamation: https://www.governor.wa.gov/news-media/inslee-announces-stay-home-stay-
healthy%C2%A0order. Employers must ensure social distancing for employees and customers;
frequent and adequate handwashing; and that sick employees stay home or in the case of employer
owned housing, move to isolation away from other employees. Additionally, employers must provide
basic workplace hazard education regarding Coronavirus (COVID-19) and how to prevent transmission.
This basic workplace hazard education must be in the language best understood by employees.

Workplace Discrimination

It is against the law for any employer to take any adverse action such as firing or threatening a worker
for exercising safety and health rights such as raising safety and health concerns to their employer,
participating in union activities concerning safety and health matters, filing a safety and health
complaint or participating in a DOSH investigation. Workers have 30 days from the date of any such
discriminatory action by the employer to file their complaint with L& DOSH and/or with Federal OSHA.
https://Ini.wa.gov/workers-rights/workplace-complaints/discrimination-in-the-workplace

Employers Must Create and Implement an Effective Social Distancing Plan
You must arrange work areas to facilitate social distancing with a minimum of 6 feet between staff and
ensure your staff follow social distancing protocols.

Ideas for Social Distancing (at least 6 feet) in Agricultural Work:

° Stagger tasks and work shifts.

° Limit work to only necessary tasks, to maintain distance over six feet.

° In the field, assign and enforce tasks in which the workers can maintain a distance of at least six
(6) feet apart.

° Reorganize work to break up tasks in a manner that facilitates social distancing or other
protective measures.

° While maintaining social distancing, employers may need to schedule multiple smaller meetings

for crews: safety meetings, trainings, and rest/lunch breaks with no more than 10 workers at
any one time in one place.

° You must arrange lunch, common areas, and break rooms to ensure a minimum distance of 6
feet between occupants.
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For field workers, ensure adequate shade areas for breaks with minimum distance of 6 feet
between occupants.

Hold gatherings of no more than 10 employees and hold them outdoors.

Establish a ‘physical distance monitor’ — similar to a safety monitor but whose job it is to
reinforce the minimum six foot separation.

Ensure supervisors lead by example.

Evaluate both the size of vehicles used to transport employees and how many will be
transported in order to maintain 6 foot distance between passengers.

Commuting to/from worksite, limit occupancy during mass transit or carpooling in accordance
with six-foot rule. For example, when a bus is used, put one worker per seat or row.

Modify work so that pick up/drop off points are separated or increase the number to reduce
number of employees going to one location.

Inform workers about the steps being taken in the workplace to establish social distancing to
prevent the spread of the coronavirus.

Discourage nonessential visitation to facilities, and it is advised to maintain a record of all
visitors

Employers Must Ensure Frequent and Adequate Handwashing

Ideas for an Effective Handwashing Plan:

Ensure all workers know why and how to effectively wash hands with soap and water for at least
twenty seconds.

Employers must provide enough hand washing facilities/stations to promote frequent hand
washing. There must be enough fixed or portable stations so all employees can wash their hands
with soap and hot and cold running water at all worksites and in the Temporary Worker Housing
area.

Require workers to wash hands frequently with soap and water for at least twenty seconds such as
when they arrive at work, leave their workstations for breaks, use the bathroom, or after touching
any surfaces suspected of being contaminated.

Require handwashing before and after consumption of food, drink or using tobacco products.
Make sure handwashing stations have an adequate supply of soap, water and towels whenever they
are or could be used by employees.

Set up a schedule to ensure frequent re-supply of soap and running water on all jobsites and
emptying of trash.

To facilitate more frequent cleaning, secondary handwashing or sanitizing stations can be provided
with either hand sanitizer, soap and tepid water, or wipes/towelettes.

Gloves may be provided, but also must be washed regularly to prevent the spread of the virus. This
may help for workers whose hands are bothered by frequent washing.

Portable hand washing stations are required in fields.

Employers Must Ensure that Sick Employees Stay Home or in the Case of Employer- Owned
Housing, Isolation Protocols from ALL Other Employees.

Ideas for Ensuring that Sick Employees are not at Work:

Ensure employees know the signs and symptoms of COVID-19 caused by coronavirus exposure.
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with either hand sanitizer, soap and tepid water, or wipes/towelettes.

Gloves may be provided, but also must be washed regularly to prevent the spread of the virus. This
may help for workers whose hands are bothered by frequent washing.

Portable hand washing stations are required in fields.

Employers Must Ensure that Sick Employees Stay Home or in the Case of Employer- Owned
Housing, Isolation Protocols from ALL Other Employees.
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Ensure employees know the signs and symptoms of COVID-19 caused by coronavirus exposure.
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e Require sick workers to stay home or go home if they feel or look ill.

e Have a process for identifying and isolating people workers who shows signs of COVID-19 or
potential or confirmed COVID-19 cases.

e Encourage workers to report concerns and use paid sick leave.

e Conduct daily COVID-19 symptoms checks of employees, contractors, suppliers, customers and
visitors entering the worksite — many employers are using short questionnaires.

e Develop a procedure if a worker becomes ill while at work or if a worker notifies the employer they
have become ill while not at work.

e Maintain a process to check-in on sick workers to determine if emergency transport is required.

Establish Increased Frequency for Cleaning and Disinfecting the Worksite and TWH Facilities
Make sure you pay close attention to disinfecting common areas and touch points including:

o Establish increased frequency and maintain regular disinfection at the site, particularly clean
objects handled extensively by more than one worker when the items are transferred and in
common areas and touch points including:

Taps and washing facilities

Toilet flush and seats

Door handles and push plates

Hand rails on staircases and corridors

Lift and hoist controls

Vehicles

Machinery and equipment controls

Food preparation and eating surfaces

Telephone equipment

Food prep areas

Common or community dining areas

Toilets, bathrooms, sinks, tubs and showers

Door handles and push plates

Hand rails on staircases and corridors

Shared or common telephone equipment

Keyboards, photocopiers and other office equipment.

O 0 O O O O O O o0 0o O O o0 o0 oo

. The first step in cleaning is to remove buildups of dirt and other materials on surfaces. Water
and soap or other cleaning fluids are used with cloths, brushes or other physical means of
removing these materials so that there is no visible build-up, smears, or streaks on the surface.

. Disinfecting is the second step and is primarily needed for high touch surfaces including vehicles.
An EPA approved disinfectant must be used to make sure this is effective:
https://www.epa.gov/pesticide-registration/list-n-disinfectants-use-against-sars-cov-2.

J Surfaces that are commonly touched with the hands but difficult to clean (fabric, rough surfaces,
and so forth) may need to be covered to make sure the environment is hygienic.

. Cleaning supplies need to be available to workers to do spot cleaning when necessary.

. Surfaces that are regularly touched by workers must be cleaned regularly to maintain a visibly

clean state (no obvious soiling, smearing, or streaks).
J Follow CDC guidelines for cleaning and disinfection
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https://www.cdc.gov/coronavirus/2019-ncov/community/organizations/cleaning-
disinfection.html
J Update Safety Data Sheets (SDS) of all disinfectants on site

Employers Must Provide Basic Workplace Hazard Education Regarding Coronavirus (COVID-
19) and How to Prevent Transmission in the Language Best Understood by Employees

Ideas for Providing Basic Workplace Hazard Education About Preventing Coronavirus

Transmission:

e Instruct all workers on social distancing, handwashing, and other safety procedures related to
coronavirus.

e Educate workers with up-to-date guidelines on COVID-19 risk factors, protective behaviors (e.g.,
cough etiquette and care of PPE), and how to prevent the spread.

e Advise workers about not touching eyes, noses, and mouths with unwashed hands or gloves.

e Post information from the local health department, state department of health, Center for Disease
Control and Prevention, and other authorities.

e Teach workers the importance of hand washing before eating, drinking, or using tobacco.

e Communicate important safety messages/updates daily etc.

e Post large signs throughout the worksite with social distancing guidance; frequent hand washing;
required PPE; symptoms reporting.

e Make sure written Accident Prevention Programs, Safety and Health Plans and policies, including
plans to protect workers from biological hazards, are communicated to employees in a language
they understand, and that they are easily accessible.

e Inform workers about the steps being taken in the workplace to establish social distancing and
prevent the spread of the virus.

Personal Protective Equipment

Personal protective equipment may be helpful to prevent transmission of the disease or provide

protection from cleaning and disinfecting materials.

e Face shields can prevent direct exposure to expelled droplets and provide protection from
disinfectants.

e Respirators require care in use and management under a program covered by the Respirator Rule,
Chapter 296-842 WAC. Respirators are not normally recommended for social distancing purposes,
but may be appropriate where workers must have close proximity to others.

e Surgical face masks (loose fitting cloth covers over the mouth and nose) do not prevent respiration
inhalation of fine aerosols and are not protective in close proximity. The primary purpose for these
devices are to prevent exposures to others and may have a use when individuals enter the
workplace with a cough or sneezing

o Non-medical face coverings, such as scarves or homemade face masks may be helpful in preventing
the wearer from transmitting a non-symptomatic infection to others.

e Care should be used to prevent touching mouth, nose, or eyes when donning, doffing or adjusting
the covering. When removing the covering the individual should prevent contaminating themselves,
others, or nearby objects with the covering.

Employers Who Provide Worker Housing
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The employer’s social distancing obligations includes Temporary Worker Housing. The Washington
State Department of Health developed guidance to assist temporary worker housing facilities in
response to the COVID-19 outbreak.
https://www.doh.wa.gov/Portals/1/Documents/1600/coronavirus/TemporaryWorkerHousingGuidance.
pdf

Employer-Provided Temporary Worker Housing is temporary housing provided by the employer in
some circumstance such as agricultural guest workers.

e Social distancing must be supported for occupants during the time workers are housed, which
may require additional resources. This includes accommodation of the six feet separation of
social distancing during recreating time, cooking, and sleeping.

e Workers may have limited control over their environment in some worker housing situations
and to the extent that the employer controls conditions the basic program elements should be
maintained as feasible during non-working time.

e Transportation provided for workers must also allow for social distancing.

e Housing occupants must be provided cleaners and equipment to maintain a hygienic living
space.

If a housing occupant becomes sick
e Provide sick employees with isolation plans that prevent further spread of the disease
o Separate food and bathroom access is also strongly advised.
e Arrange for medical access.
o Telemedicine resources should be utilized first to determine appropriate care.
o Provide transportation, if necessary in a manner that does not expose others.
e The employer needs to consult with a physician or public health authority to monitor the
situation and provide guidance on treatment and continued housing of workers.
e Establish a process for deep cleaning after any worker leaves the workplace reporting a suspected or
confirmed case of COVID-19.
o Thoroughly clean areas where the worker worked or would have stayed more than 10
minutes.
Wipe all accessible surfaces
Clean up any visible soiling including any smears or streaks.
Sanitize common touch surfaces in the vicinity.
Do not allow other workers into these areas until the cleaning is complete

O O O O

Employee responsibilities:

° Don’t go to work if you are sick.

° Wash hands just before consumption or use of food, water, and tobacco.

° Cover your mouth and nose with tissues if you cough or sneeze, or cough/sneeze into your
elbow.

Do not shake hands or bump elbows with others.

Avoid touching your eyes, nose, or mouth.

Wash your hands often with soap and water for at least 20 seconds.

Pay attention to official sources of information such as the CDC and the Washington State
Department of Health.

Do not share tools, phones, or PPE.
° Do not share food with others on the jobsite.
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° Wear appropriate PPE for jobsite hazards.

Other Protective Measures

e Provide ways for workers to express any concerns and ideas to improve safety.

e Update store Accident Prevention Program (APP) to include awareness and prevention measures for
diseases and viruses.

e Businesses are strongly encouraged to coordinate with state and local health officials so timely and
accurate information can guide appropriate responses.

Resources

Call a consultant near you or email DOSHConsultation@Lni.wa.gov for help Lni.wa.gov/doshconsultation

Employers should reference the CDC's Interim Guidance for Businesses and Employers :
https://www.cdc.gov/coronavirus/2019-ncov/community/guidance-business-response.html
Employers should check CDC recommendations frequently and update JHAs and safety plans.

Additional links from our federal and state government partners:
From OSHA: https://www.osha.gov/SLTC/covid-19/ ; https://www.osha.gov/Publications/OSHAFS-
3747.pdf; https://www.osha.gov/SLTC/covid-19/controlprevention.html

From NIOSH: https://www.cdc.gov/niosh/emres/2019 ncov.html

From WA DOH: https://www.doh.wa.gov/Portals/1/Documents/Pubs/130-012.pdf
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VIA ELECTRONIC MAIL

Mr. Joel Sacks, Director

Department of Labor and Industries

c/o Ms. Maggie Leland, Rules Coordinator
Department of Labor and Industries
maggie.leland@Ini.wa.gov

Dr. John Wiesman, Secretary

Department of Health
secretary@doh.wa.gov

c/o Ms. Tami Thompson, Rules Coordinator
Department of Health
tami.thompson@doh.wa.gov

Re: Emergency Rule Request — Protection of Farmworkers
Dear Directors Sacks and Weisman:

This is a formal request for your agencies to file and publish emergency rules pursuant to RCW
34.05.350(1)(a) no later than April 10, 2020 to protect the lives of essential farmworkers from the
COVID-19 health emergency.

On February 29, 2020, Governor Inslee exercised his emergency powers and declared a State of
Emergency in all counties in the state of Washington citing:

The worldwide outbreak of COVID-19 and the effects of its extreme risk of person-to-
person transmission throughout the United States and Washington State significantly
impacts the life and health of our people, as well as the economy of Washington State,
and is a public disaster that affects life, health, property or the public peace.

Proclamation 20-05 (emphasis added). On March 23, 2020, Governor Inslee issued Proclamation 20-25
amending his initial Proclamation and issuing a Stay Home order prohibiting all people in Washington
State from leaving their homes, effective March 25, 2020, except to conduct essential activities citing:

The COVID-19 disease, caused by a virus that spreads easily from person to person
which may result in serious illness or death and has been classified by the World Health
Organization as a worldwide pandemic, has broadly spread throughout Washington
State, significantly increasing the threat of serious associated health risks statewide.

'\
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Amended Proclamation 20-25 (emphasis added). Agriculture was designated an essential industry and
farmworkers were designated as essential workers. Appendix, Proclamation 20-25 at 3-4. The Stay
Home order was to remain in effect until April 6, 2020. On April 2, 2020, Governor Inslee amended both
of the above Proclamations and extended the Stay Home order until May 4, 2020 citing:

Since Proclamation 20-25 was issued on March 23, the number of confirmed cases and
deaths in Washington State has more than doubled, and there are currently at least
5,984 cases of COVID-19 in Washington State with 247 associated deaths; and,
furthermore, models predict that many hospitals in Washington State will reach
capacity or become overwhelmed with COVID-19 patients within the next few weeks
unless we significantly slow its spread throughout the state

Proclamation 20-25.1 (emphasis added).

On April 4, 2020, Dr. Deborah Birx, the White House’s coronavirus response coordinator stated: “The
next two weeks are extraordinarily important. This is the moment to not be going to the grocery store,
not going to the pharmacy, but doing everything you can to keep your family and your friends safe and
that means everybody doing the six-feet distancing, washing their hands.”?

On April 3, 2020, in response to our March 19, 2020 letter to Governor Inslee requesting immediate
protection of all Washington farmworkers, including regulations and requirements to protect workers in
their housing, transportation, and field activities, the Department of Labor and Industries sent out draft
guidance for the agricultural industry to implement Proclamation 20-25.

The April 3™ draft guidance contains a contradictory mix of statements. Agricultural employers are told
they must implement social distancing at the workplace, but the guidance is couched in suggestions, not
mandates (“ldeas for social distancing,” “Ideas for an effective handwashing plan,” etc.) that present
more as best practices, not enforceable regulations. There is nothing in the document referencing
specific Washington Administrative Code sections, nothing about emergency rulemaking, and nothing to
indicate that fines can be impose or licenses suspended for non-compliance. At best, the guidance
mandates general end goals without requiring specific actions; at worst, it is merely aspirational. Even if
some of the April 3" guidance is enforceable, that is entirely insufficient given the life and death stakes
facing workers on the front line of this pandemic.

In order to provide clarity to all agricultural employers and farmworkers, it is imperative that your
departments adopt enforceable emergency rules pursuant to RCW 34.05.350. Issuing rules makes the
mandate clear. The statute provides your agencies with the authority to immediately implement
emergency rules where there is good cause to:

Adopt, amend, or repeal a rule for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of notice and opportunity
to comment upon adoption of a permanent rule would be contrary to the public
interest.

RCW 34.05.350(1)(a) (emphasis added).? Such emergency rules would take immediate effect and
last for 120 days — until early August. RCW 34.05.350(2). Given the Governor’s Proclamations

1 “Trump Warns of ‘a Lot of Death’ While Also Revisiting Easter Sunday Services,” New York Times, April 4, 2020
(https://www.nytimes.com/2020/04/04/world/coronavirus-live-news-updates.html).

2 It is noteworthy that attorneys for agricultural employers are already advising their clients to immediately
implement social distancing protocols, strongly indicating that the need for comment from the regulated industry
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declaring a state-wide COVID-19 emergency with “extreme risk” that “may result in serious
illness or death” guidance is insufficient and will not protect the lives of agricultural workers. A
recent University of Texas at Austin study concludes that even though many eastern Washington
counties have relatively low reported COVID-19 cases, those areas have an extremely high
probability of having an epidemic — an undetected outbreak.?

COUNTY NUMBER OF REPORTED PROBABILITY OF
COVID-19 CASES COMMUNITY

TRANSMISSION
YAKIMA 216 100%
GRANT 74 100%
BENTON 133 100%
FRANKLIN 43 100%
ADAMS 20 99%
CHELAN 19 98%
OKANOGAN 4 84%

Vulnerable farmworkers deserve clear, enforceable regulations that provide real workplace protections.
The failure to immediately implement emergency regulations would amount to an abuse of discretion
and subject your departments to legal exposure. Rios v. Washington Dep't of Labor & Indus., 145 Wn.2d
483, 507-08, 39 P.3d 961, 973—74 (2002)(rejection of farmworkers’ rulemaking request for pesticide
regulations was arbitrary given the Department of Labor & Industries had already issued draft
“nonmandatory guidelines” to attempt to accomplish the same goal). In Rios, the Washington Supreme
Court ruled that in failing to act on the farmworkers’ request for rulemaking, the Department violated
RCW 49.17.050(4), the requirement that the Department “set a standard which most adequately
assures, to the extent feasible, on the basis of the best available evidence, that no employee will suffer
material impairment of health.” /d. (emphasis added).

We include the statement of Dr. Victoria Breckwich Vasquez from the University of Washington in
support of these emergency rules. We doubt that any reputable public health expert would disagree
with Dr. Breckwich Vasquez’'s recommendations.

is not necessary.
(https://nam10.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.stokeslaw.com%2Fnews-and-
insights%2Fstokes-law-briefs%2Fready-work-force-for-continued-operations-in-the-face-of-
covid19&amp;data=01%7C01%7Clori.isley%40columbialegal.org%7C144466eebcd64c4d8e7e08d7d32efc85%7Cha
70ca6351c6479aa777d724ac5d1539%7C0&amp;sdata=1FUef9Iv8JJLz7gpZYypjQIfCkQOPUhw66fXbvS1H3c%3D&a
mp;reserved=0).

3 “Does My County Have an Epidemic? Estimates Show Hidden Transmission,” New York Times, April 3, 2020.
(https://www.nytimes.com/interactive/2020/04/03/us/coronavirus-county-epidemics.html).

4 Western Washington agricultural counties such as Skagit and Whatcom also have a 100% probability of an
epidemic. /d.
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We also attach a draft set of rules for the Department of Health that would cover labor camp housing
and transportation of farmworkers. We believe the guidance provided for the workplace in the April 3
draft document, along with other measures, could similarly be converted into emergency regulations for

the Department of Labor and Industries.

The health of the state’s farmworkers cannot rest on the hope that agricultural employers will follow
agency guidance. Adopt enforceable rules and then enforce them. Workers who put food on our tables

deserve nothing less.>

Please contact us at your earliest convenience so that we may assist in this joint endeavor to protect the

lives of farmworkers and their families.

COLUMBIA LEGAL SERVICES

s/ Andrvea Schmitt

Andrea Schmitt, Attorney

711 Capitol Way South, Suite 706
Olympia, WA 98501

(360) 943-6260

COMMUNITY TO COMMUNITY

s/ Rosalinda Guillen
Rosalinda Guillen, Executive Director
203 West Holly Street, Suite 311
Bellingham, WA 98225

(360) 738-0893

Enclosures:

e April 3, 2020 L&I draft guidelines

FAMILIAS UNIDAS POR LA JUSTICIA

s/ Ramon Torres
Ramon Torres, President
P.0. Box 1206
Burlington, WA 98233
fuj@qgwestoffice.net

UNITED FARM WORKERS

s/ Frik Nicholson

Erik Nicholson, National Vice President
29700 Woodford-Tehachapi Road

P.O. Box 62

Keene, CA 93531

(661) 823-6105

e Farmworker proposed emergency WAC housing & transportation regulations
e April 6, 2020 letter from Dr. Victoria Breckwich Vasquez

e March 19, 2020 Farmworker advocate letter to Governor Inslee

e Copy of Rios v. Washington Dep't of Labor & Indus. Supreme Court decision

5338 Washingtonians have died of COVID-19 as of April 4, 2020. Two days earlier, when the Governor extended his
proclamations, 247 Washingtonians had died. In just forty-eight hours, that number rose by nearly 100 deaths.
.https://www.arcgis.com/apps/opsdashboard/index.html#/3614241b1c2b4e519aelcf52e2c3d560
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DRAFT-feedback to KILP235@Ini.wa.gov by Monday 4-6 Noon

(COVID-19) Prevention in Agriculture, Temporary Worker Housing and

Related Operations
Employers and workers can help limit the spread of coronavirus and keep workers safe and healthy.

Prevent Worker Exposure to Coronavirus (COVID-19)

As of this date, COVID-19 is known to spread from person to person, primarily through respiratory
droplets produced when an infected person coughs or sneezes. The Coronavirus virus also spreads by
people touching surfaces or objects and then touching one’s mouth, nose, and eyes.

The Department of Labor & Industries (L&I) requires employers to implement the Governor’s
Proclamation: https://www.governor.wa.gov/news-media/inslee-announces-stay-home-stay-
healthy%C2%A0order. Employers must ensure social distancing for employees and customers;
frequent and adequate handwashing; and that sick employees stay home or in the case of employer
owned housing, move to isolation away from other employees. Additionally, employers must provide
basic workplace hazard education regarding Coronavirus (COVID-19) and how to prevent transmission.
This basic workplace hazard education must be in the language best understood by employees.

Workplace Discrimination

It is against the law for any employer to take any adverse action such as firing or threatening a worker
for exercising safety and health rights such as raising safety and health concerns to their employer,
participating in union activities concerning safety and health matters, filing a safety and health
complaint or participating in a DOSH investigation. Workers have 30 days from the date of any such
discriminatory action by the employer to file their complaint with L& DOSH and/or with Federal OSHA.
https://Ini.wa.gov/workers-rights/workplace-complaints/discrimination-in-the-workplace

Employers Must Create and Implement an Effective Social Distancing Plan
You must arrange work areas to facilitate social distancing with a minimum of 6 feet between staff and
ensure your staff follow social distancing protocols.

Ideas for Social Distancing (at least 6 feet) in Agricultural Work:

° Stagger tasks and work shifts.

° Limit work to only necessary tasks, to maintain distance over six feet.

° In the field, assign and enforce tasks in which the workers can maintain a distance of at least six
(6) feet apart.

° Reorganize work to break up tasks in a manner that facilitates social distancing or other
protective measures.

° While maintaining social distancing, employers may need to schedule multiple smaller meetings

for crews: safety meetings, trainings, and rest/lunch breaks with no more than 10 workers at
any one time in one place.

° You must arrange lunch, common areas, and break rooms to ensure a minimum distance of 6
feet between occupants.
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Mumps is remarkably similar to COVID-19, in that it is a viral disease spread by water droplets from
coughing or sneezing, and symptoms can take two to three weeks to appear after infection.? This
outbreak occurred despite the fact that Mexico, according to World Health Organization data, has a
higher measles-mumps-rubella vaccination rate than the United States.? To contain the spread of mumps,
Grant County health officials coordinated a mass vaccination and imposed the quarantine.® Not only are
vaccinations not available for COVID-19, but rural counties are unlikely to have adequate resources to
devote to outbreaks such as these, with the magnitude of the current crisis.

In the context of the current pandemic, we need to ensure that no one is put at risk. The preventative
measures below must be put in place as a condition before any additional H-2A workers are brought into
the state of Washington, and these same measures need to be implemented to protect the workers

already here.

1. Enact Emergency Orders to Ensure All Medical Treatment and Costs for All COVID-19 Related
Treatment and Medical Expenses Will Be Covered and No Worker Will Be Sent Home with Any
COVID-19 Symptoms.

In order to help stop the spread of COVID-19, all H-2A workers need to know their medical treatment and
expenses related to COVID-19 will be fully covered during the time they are working and residing in
Washington State. This should include assurances that any worker who is tested for COVID-19 will have
those costs covered even if the result is negative for COVID-19. A designated hotline capable of receiving
information or messages 24 hours a day should be established within the Department of Health to allow
H-2A workers to report potential symptoms and request medical assistance, and the Department should
have ready access to COVID-19 testing. Workers’ compensation coverage needs to cover H-2A workers
who contract COVID-19 or must be quarantined due to the virus. These workers would not be exposed to
the virus if they had not come to Washington to work in agriculture.

Finally, recognizing that most H-2A workers come from impoverished rural communities and in order to
protect the families, communities, and citizens of sending countries, Washington should pledge to fully
treat all H-2A workers in Washington State until all COVID-19 symptoms have been fully resolved. Under

(A

3 April 26, 2019, Good Fruit Grower, “Mumps Hits Farmworkers,” (https://www.goodfruit.com/mumps-hits-  THE ALLIANCE
farmworkers/).

41d.

51d.





































Ri os v. Washington Dept. of

M4 51 As we demonstrated in Aviation West, neither the
existence of contradictory evidence nor the possibility of
deriving conflicting conclusions from the evidence
renders an agency decision arbitrary and capricious.

Aviation W. Corp., 138 Wash.2d at 429, 980 P.2d 701
(citing ATMI, 452 U.S. at 523, 101 S.Ct. 2478

(quoting ' Consolo v. Fed. Mar. Comm’n, 383 U.S. 607,
620, 86 S.Ct. 1018, 16 L.Ed.2d 131 (1966))). In Aviation
West, we concluded that the Department’s fundamental
reliance on the EPA report on environmental tobacco
smoke met the “best available evidence” requirement of

RCW 49.17.050(4). | Aviation W. Corp., 138 Wash.2d
at 427-29, 980 P.2d 701. Just as we could not declare the
Department’s action unreasoning in Aviation West, we
cannot in the present case conclude that the Department’s
1993 rulemaking decision was not “rational at the time it

was made.” = Aviation W. Corp., 138 Wash.2d at 427,
980 P.2d 701. The Department based its determination
that a mandatory cholinesterase program was unnecessary
on the EPA’s decision not to include such a program
among its federal pesticide protections. In sum, the
pesticide handlers have not met their burden of showing
that the absence of a mandatory program in the 1993
pesticide regulations rendered *505 the 1993 rule

“arbitrary  and  capricious”  under RCW
34.05.570(2)(c). Review of the Department’s 1997
Decision Not to Act. We review the Department’s 1997
denial of the pesticide handlers’ request under the

standards set forth in RCW 34.05.570(4)(c). The
pesticide handlers have the burden of showing that
Silverstein’s August 1997 decision was “arbitrary or
capricious” in light of the record at that time.*

The critical post-1993 evidence in the record is the
August 1995 TAG report. The basic tenets of the report
are that cholinesterase-inhibiting pesticides can materially
harm workers, that medical monitoring by means of a
simple blood test is “the most well developed and feasible
method” for monitoring such exposure, and that the
California program and the Washington nonmandatory
guidelines provide a substantial model for a mandatory
Washington rule. CP at 274.

The TAG report relies on significant post 1993 research.
The report cites two 1995 articles supporting its
straightforward observation that “[tlhe surveillance
system in California has succeeded in reducing the
number **973 of work-related pesticide illnesses.” CP at
272, 287; see also CP at 2088-89. According to the
report, the TAG contacted the medical coordinator of the
California program, a medical supervisor involved in the

Labor al
39 P.3d 961, 32 Envtl . L. Rep.

20,532

program, and “other organizations and individuals
representing workers in California.” CP at 281 82. The
report addressed “[t]he difficulties” prompting the EPA to
reverse its original decision to initiate a mandatory
nationwide requirement, CP at 275, and the TAG also
reviewed information from the World Health
Organization and the National Institute on Safety and
Health, as well as the annual reports from Washington’s
Pesticide Incident Reporting and Tracking panel *506
(PIRT). See CP at 2091. The 1991-97 PIRT data showed
that, of 279 reported pesticide incidents for which
cholinesterase testing had been done, 43 workers (15
percent) had depressed cholinesterase levels. CP at 498.
Also available to the TAG was a 1995 Washington study
showing that 10 percent of workers who were tested had
cholinesterase levels low enough to meet the California
trigger levels. CP at 278.

The tenor of the TAG report is proactive. The TAG
outlined the essential requirements of a mandatory
monitoring program, the “resources required, and
technical issues that must be addressed to ensure that
these primary goals are accomplished and maintained.”
CP at 280-81; see also CP at 283-84. The TAG identified
the ways in which the California model would have to be
modified to meet the TAG’s goals. Consistent with the
report’s description of its recommended monitoring
program as “the most well developed and feasible
method,” the report does not conclude that the suggested
modifications are not technologically or economically
capable of accomplishment.

The Department can do little to parry the thrust of the
TAG report. In explaining his 1997 decision not to go
forward with the requested rulemaking, Michael
Silverstein, the Department’s Assistant Director for the
WISHA Services Division, did not claim that a mandatory
rule was not technologically or economically feasible.
Rather, he admitted that “it might be possible to
demonstrate feasibility for a cholinesterase monitoring
program,” but simply cautioned that it “[would] be a
challenging and complex undertaking.” CP at 502.
Silverstein focused primarily on the Department’s limited
resources, noting in particular the budget and staff
constraints in the rulemaking section of his division, and
he stressed the importance of setting priorities for the
allocation of scarce resources. In his view, “any
substantial new rulemaking project would require new
budget or the displacement of other agency activities,”
and he speculated that, because “regulation in the
agricultural sector has been controversial *507 and
contentious,” the Department “would need to prepare for
this by securing additional technical and legal resources to
develop and evaluate a voluminous record, and to prepare
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WGL TEMPORARY WORKER HOUSING BUNKBEDS
PROPOSED MITIGATION FOR COVID-19 RESPONSE:

* INSTALL REMOVABLE / CLEANABLE SHEET PRODUCT OR
SOLID

PANELS TO ENCLOSE 2 ENDS AND WALL SIDE OF LOWER
BUNK

* INSTALL WASHABLE CURTAINS ON ACCESS SIDE OF BEDS

* MAINTAIN SOCIAL DISTANCING WITH BED SPACING IN
ROOMS
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WGL TEMPORARY WORKER HOUSING BUNKBEDS
PROPOSED MITIGATION FOR COVID-19 RESPONSE:


• INSTALL REMOVABLE / CLEANABLE SHEET PRODUCT OR SOLID  
  PANELS TO ENCLOSE 2 ENDS AND WALL SIDE OF LOWER BUNK 

• INSTALL WASHABLE CURTAINS ON ACCESS SIDE OF BEDS

• MAINTAIN SOCIAL DISTANCING WITH BED SPACING IN ROOMS

• SLEEPING ROOMS HAVE DEDICATED HVAC UNITS 
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