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 EXPEDITE
 Hearing set for:
Date: Friday, April 23, 2021
Time: 9:00 a.m.
Judge/Calendar: Judge James Dixon
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SUPERIOR COURT OF WASHINGTON
FOR THURSTON COUNTY
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CANDIS RUSH, JUSTIN AUTREY,
CLASS ACTION
GREGORY STEEN, THEODORE RHONE, and
MICHAEL LANIER on behalf of themselves
and all others similarly situated,
No. 21-2-00491-34
Plaintiffs/Petitioners,

10
vs.
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WASHINGTON STATE DEPARTMENT OF
CORRECTIONS, a state agency; STEPHEN
SINCLAIR, Secretary of the Washington State
Department of Corrections; WASHINGTON
STATE DEPARTMENT OF HEALTH, a state
agency; and DR. UMAIR SHAH, Secretary for
the Washington State Department of Health;
Defendants/Respondents.
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SUPPLEMENTAL DECLARATION OF
NICHOLAS B. STRALEY

1.

I am one of the attorneys of record in this matter. I work at Columbia Legal

Services and am personally familiar with the facts alleged herein.
2.

Attached as Exhibit 1 is a true and correct copy of the Guidance Summary - WA

State Covid-19 Vaccine Prioritization Guidance And Interim Allocation Framework, Wash. St.
Dep’t of Health (Dec. 2020).
3.

Attached as Exhibit 2 is a true and correct copy of Washington’s COVID-19
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Vaccine Phases, Wash. St. Dep’t of Health (Jan. 2021).
4.
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Attached as Exhibit 3 is a true and correct copy of the Guidance Summary - WA
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State Covid-19 Vaccine Prioritization Guidance And Interim Allocation Framework, Wash. St.
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Dep’t of Health (Mar. 31, 2021).
5.
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Attached as Exhibit 4 is a true and correct copy of Washington’s COVID-19

Vaccine Phases, Wash. St. Dep’t of Health (Mar. 31, 2021).
6.
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Attached as Exhibit 5 is a true and correct copy of a letter that Columbia Legal
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Services sent to Governor Inslee, Umair A Shah, Secretary of Health for the State of
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Washington, and Stephen Sinclair, Secretary of the Department of Corrections on March 9,
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2021.
7.

Attached as Exhibit 6 is a true and correct copy of a letter that Columbia Legal
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Services received from Umair A Shah, Secretary of Health for the State of Washington and
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Stephen Sinclair, Secretary of the Department of Corrections on March 19 2021.
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8.

Attached as Exhibit 7 is a true and correct copy of the Opinion and Order in

Maney v. Brown, Civ. Cause No. 6:20-cv-00570-SB (D. Or. Feb. 2, 2021).
9.

Attached as Exhibit 8 is a true and correct copy of the Order in In re: Williams,

No. 99344-1 (Wash. Supr. Ct. Mar. 12, 2021).
10.

Attached as Exhibit 9 is a true and correct copy of the Order in Holden v. Zucker,

No. 801592/2021E (NY Sup. Ct. Bronx Cty. March 29, 2021).
DATED this April 5, 2021 at Seattle, Washington.

21
s/Nicholas B. Straley
NICHOLAS B. STRALEY, WSBA #25963
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EXHIBIT 1

GUIDANCE SUMMARY

WA STATE COVID-19 VACCINE PRIORITIZATION GUIDANCE
AND INTERIM ALLOCATION FRAMEWORK
The Washington State Department of Health has developed this guidance for COVID-19 vaccine allocation and prioritization to facilitate harmonized
planning for distribution across Washington State. This guidance is the result of several months of engagement with expert groups and community
partners to gather input and ideas. Given current information and federal guidance, we are providing guidance on Phase 1a and 1b that incorporates this
input while staying aligned with the principles and criteria noted below. We are offering tentative ideas of populations that may be considered in future
phases. The guidance will be updated to provide details on these other phases based on:
•
•
•

New information from clinical trials
New federal guidance and vaccine recommendations
Ongoing feedback from impacted communities, partners, sectors, and industries

In this guidance, population groups overlap and there are individuals who fit into multiple categories. When this is the case, the higher phase should take
precedence. Also, the order of the populations does not suggest any type of prioritization or risk stratification. In all circumstances, although reinfection
appears uncommon during the initial 90 days after symptom onset, prior confirmation of COVID-19 infection will not exclude any individual from eligibility
for COVID-19 vaccine and serologic testing is not being recommended prior to vaccination. Vaccines should be administered according to age groups for
which the specific vaccine is authorized (e.g., Pfizer for 16 and over and Moderna for 18 and over).
GOAL: To reduce severe morbidity and mortality and negative societal impact due to the transmission of SARS-CoV-2
ETHICAL PRINCIPLES
• Maximum benefit
• Equal concern
•
Mitigation of health inequities

PROCEDURAL PRINCIPLES
• Fairness
• Transparency
• Evidence-based

CRITERIA
• Risk of acquiring infection
• Risk of severe morbidity and mortality
• Risk of negative societal impact
•
Risk of transmitting infection to others

rt,

Washington Stat, Deparlmrntef

'II Health

To request this document in another format, call 1-800-525-0127.
Deaf or hard of hearing customers, please call 711 (Washington Relay) or email civil.rights@doh.wa.gov.

Currently, we are limiting Phase 1 of the allocation framework to Phase 1a and Phase 1b. Phase 1a is eligible for vaccine as of December 31, 2020. We
anticipate Phase 1b will be eligible in mid to late January.

Phase 1a - Tier 1
Overarching Groups:
•
•
•

High-risk workers in health care settings (clinical judgment should be applied to identify who is at greatest risk using the guidance below)
High-risk first responders (clinical judgment should be applied to identify who is at greatest risk using the guidance below)
Residents and staff of nursing homes, assisted living facilities, and other community-based, congregate living settings where most individuals
over 65 years of age are receiving care, supervision, or assistance

Phase 1a focuses on (a) high-risk workers in health care settings and high-risk first responders in order to protect our medical care response capacity and
(b) residents and staff of nursing homes, assisted living facilities, and other community-based, congregate living settings where most individuals over 65
years of age are receiving care, supervision, or assistance aiming to avoid hospitalizations, severe morbidity, and mortality. The table below identifies the
desired objectives and guidance regarding what individuals would be prioritized for vaccine allocation in this phase. We provided recommendations that
closely align with the Advisory Committee on Immunization Practices (ACIP) and initially include risk stratification given limited vaccine .
CDC provided initial COVID-19 vaccine supply projections for the first two months. Assuming Washington state receives approximately 2 percent of the
total projections (Washington’s approximate proportion of total U.S. population), our state was expected to receive between 150,000 to 350,000 doses in
the first month and between 500,000 to 1 million doses in the second month (inclusive of second doses). Also note that many residents of long-term care
facilities will be served via a federal pharmacy program that began in late December and draws down from the Washington state vaccine allotment. Given
limited vaccine, sub-prioritization and sequencing of distribution to health care personnel was initially necessary. Furthermore, agencies have been
encouraged to consider staggering vaccine schedules of teams to avoid potential clustering of worker absenteeism related to systemic reactions.
Beyond ACIP, this guidance was developed based on input and review by a number of experts including Washington advisory groups (Vaccine Advisory
Committee, Disaster Medical Advisory Committee, COVID-19 Science Advisory Working Group, Association for Professionals in Infection Control), health
care providers, and local health jurisdictions (including health officers).

PHASE 1A-1
OBJECTIVE

PHASE 1A-1 GUIDANCE

To protect those at
highest risk of
exposure, to

In the context of limited vaccine, this guidance includes the following sub-prioritization considerations:
•

Personnel without known infection in prior 90 days
2

maintain a
functioning health
system, and to
protect highly
vulnerable
populations

•

Workers in sites where direct patient care is being frequently delivered to confirmed or suspected COVID-19 patients, including sites
where suspected patients are directed for COVID testing and care
o Example setting: hospital sites managing suspected/confirmed COVID patients; emergency departments; urgent care; clinics
(walk-in, respiratory); home; isolation and quarantine facility
o Examples types of workers: health care workers; technicians; security; environmental, janitorial, and facility staff; non-remote
translators; counselors; home health aides, caregivers, and companions
• Workers frequently performing high-risk exposure procedures with suspected or confirmed COVID-19 patients
o Example procedures: endotracheal or cough inducing intubation; cough induction or cough inducing procedure (e.g.,
nasogastric tube); bronchoscopy; suctioning; turning the patient to the prone position; disconnecting the patient from a
ventilator; invasive dental procedures and exams; autopsies; respiratory specimen collection; cardiopulmonary resuscitation;
upper endoscopy; laparoscopic surgery; placement of chest tubes for pneumothorax
• Workers exposed to/handling potentially SARS-CoV-2 containing specimens
• COVID-19 testing site staff at high risk of exposure to suspected COVID-19 patients
• First responders at high risk of exposure to suspected or confirmed COVID-19 patients via high public exposure and procedures
o Licensed emergency medical service frontline staff regardless of agency (e.g., fire, ambulance, hospital)
o Emergency workers providing patient transport/ambulatory support regardless of agency
o Personnel working in the field to provide oversight of these emergency medical service positions
• Workers with elevated risk of acquisition/transmission with populations at higher risk of mortality or severe morbidity
o Workers at long-term care facilities and other community-based, congregate living settings where most individuals over 65
years of age are receiving care, supervision, or assistance (e.g., healthcare, environmental facility management, counselors,
dining staff, etc.)
o Home health aides, care aides, caregivers, companions, etc.
o Workers with patients undergoing chemotherapy, chronic renal disease, dialysis, etc.
• Workers (including pharmacists and occupational health staff) administering vaccines to Phase 1a and 1b populations
--------------------------------------------------------------Residents and staff of long-term care facilities and other community-based, congregate living settings where most individuals over 65 years
of age are receiving care, supervision, or assistance and are unable to reside independently in the community:
•
•
•

Example: skilled nursing facilities – facility engaged primarily in providing skilled nursing care and rehabilitation services for residents
who require care because of injury, disability, or illness
Example: assisted living facilities – facility providing help with activities of daily living; residents often live in their own room or
apartment within building/group of buildings
Examples of possible settings: adult family homes; group homes for people with disabilities (physical, developmental, intellectual);
mental/behavioral health institutions; residential homeless shelters

Where sub-prioritization is needed, consider:
•
•

Skilled nursing facilities caring for the most medically vulnerable residents and of congregate nature so they face the joint risk factors
of severe disease/mortality and transmission due to their living settings
After skilled nursing facilities, consider broadening to other facilities, including:
o Assisted living facilities and adult family homes
o Residential care communities
3

o
o
o

HUD 202 low-income senior housing
Intermediate care facilities for individuals with developmental disabilities
State Veterans Homes

Phase 1a (Tier 1) Additional Guidance
●

●

We specifically use the terminology “workers in health care settings” and not “health care workers” because health agencies should consider the
full spectrum of workers who might fit these conditions. Health care agencies should consider all types of staff (e.g., contracted, part-time,
unpaid/volunteer) and the spectrum of staff who provide services (e.g., ambulatory, direct patient care, support services). ACIP provides similar
guidance regarding defining healthcare personnel.1
Special attention should be paid to workers in health care settings who are at high risk of exposure and may have inconsistent or limited use of
PPE as well as those working in settings with inadequate environmental controls for recommended air exchange.

Phase 1a - Tier 2 (after completion of Tier 1)
Overarching Group:
•

All other workers at risk in health care settings

PHASE 1A-2 OBJECTIVE

PHASE 1A-2 GUIDANCE

To protect those at highest risk of
exposure, to maintain a functioning
health system, and to protect highly
vulnerable populations

All other workers at risk to COVID working in health care settings
•

Workers who are at risk of acquisition or transmission of COVID because they are interacting in close proximity (less
than 6 feet) with patients, co-workers, or specimens and are unable to remain socially distant (i.e., not include remote
workers)

Phase 1a (Tier 2) Additional Guidance
●

●

We specifically use the terminology “workers in health care settings” and not “health care workers” because health agencies should consider the
full spectrum of workers who might fit these conditions. Health care agencies should consider all types of staff (e.g., contracted, part-time,
unpaid/volunteer) and the spectrum of staff who provide services (e.g., ambulatory, direct patient care, support services).
Across Washington, it is important that health care systems actively reach out to and provide access to COVID-19 vaccination for communitybased health care workforce outside their systems and in their community. This includes other health care providers, school nurses, and
behavioral health providers, etc., in order to compete this phase and ensure we have a protected healthcare system.
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Phase 1b
Phase 1b phase generally includes people who are high to moderate risk against the four risk criteria:
• Risk of acquiring infection
• Risk of severe morbidity and mortality
• Risk of negative societal impact
• Risk of transmission to others
In addition, we have applied equity as a cross-cutting lens and considered situations when certain groups are disproportionately affected due to social
factors and/or other systemic inequities to mitigate for these factors.
Summary:
Phase 1b Tiers
(in order)

Groups

Tier 1

•
•

All people 70 years and older
People 50 years and older in multigenerational households

Tier 2

•

High-risk critical workers 50 years and older who work in certain congregate settings

Tier 3

•

People 16 years and older with 2 or more co-morbidities or underlying conditions

Tier 4

•

High risk critical workers under age 50 in certain congregate settings (as noted above in Tier 2)
People (residents, staff, volunteers) in congregate living settings (e.g., correction facilities, prisons, jails, detention centers; group homes
for people with disabilities) and people experiencing homelessness that access services or live in congregate settings (e.g., shelters,
temporary housing)

•

Phase 1b - Tier 1
Overarching Groups:
•
•

All people 70 years and older
People 50 years and older in multi-generational households

The first tier focuses on protecting those who are driving hospitalization and face high rates of severe morbidity and mortality in order to reduce the
burden on hospitals that keeps us in an emergency state. We also want to recognize that there are older adults and elders who may be vulnerable and
unable to live independently similar to those in community-based, congregate care settings (Phase 1a) but their families care for them at home. In
addition, we recognize that many families - especially those disproportionately affected by COVID - live in multi-generational homes that put the older
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adults and elders in the household at significantly higher risk for acquiring infection. Because these individuals are among disproportionately affected
groups, they are also at risk for higher rates of severe morbidity and mortality.
PHASE 1B-1 OBJECTIVE

PHASE 1B-1 GUIDANCE

To prevent hospitalization and rates
of severe morbidity and mortality

All people 70 years and older (about half of whom have co-morbidities that increase risk for severe outcomes if infected with
COVID)

To prevent acquiring infection,
hospitalization, and rates of severe
morbidity and mortality

People 50 years and older in a multigenerational (2 or more generations) household
These individuals would be at risk either due to:
•
•
•

Vulnerability (e.g., older adult or elder who cannot live independently and is being cared for by a relative or in-home
caregiver)
Risk of exposure (e.g., older adult or elder who is living with someone who works outside the home, older adult or elder
taking care of a grandchild)
Not include an older adult who is able to live independently and is taking care of the individual’s children

Phase 1b - Tier 2
Overarching Groups:
•

High-risk critical workers 50 years and older who work in certain congregate settings

Phase 1b – Tier 2 includes specific high-risk essential workers groups 1 age 50 and older who work in certain congregate settings. Occupational risk factors
for COVID include setting (time inside vs. outside), proximity (to co-workers and/or customers), type of contact (physical, surface), duration, daily number
of contacts, capability to assess possible infection (screening), consistent access to/ability to use protection, cleaning (frequency), and barriers to
healthcare access. The course of the pandemic in Washington state indicates that specific groups of workers operating in congregate settings—such as,
agricultural workers, food processing, incarceration facilities, and child care workers — have experienced significantly elevated rates of infection given the
nature of their working and/or living conditions. In addition, the working and living conditions contribute to transmission at work and in the community.
We have also selected an age range that represents about half of the workers in these groups whose age is associated with higher rates of hospitalization,
morbidity and mortality.
Phase 1b – Tier 2 also includes workers in child care settings and K-12 educators and staff during in-person schooling or childcare. Child care includes
programs that are permitted to operate under DOH guidance for child care/youth development/day camps. Not only do they face the risks noted above
(note: there is growing evidence that older kids have higher risk of transmission) but remote care and education is also associated with very high risk of
1

See Washington Essential Critical Infrastructure Workers for most up-to-date list of essential worker groups
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negative societal impact. There is strong evidence regarding the negative impact remote schooling is having on K-12 students regarding educational
advancement and access to meals and support services for children, which disproportionately affects low-income families.

PHASE 1B-2 OBJECTIVE

PHASE 1B-2 GUIDANCE

To protect those who are at high risk of
exposure and transmission given the
nature of working and living conditions,
to prevent hospitalizations and rates of
severe morbidity and mortality, and to
reduce negative societal impact by
maintaining critical infrastructure for
social and economic systems

Critical workers 50 years and older with significantly high risk of exposure and transmission in congregate settings
[note: congregate setting suggests an environment where individuals work and/or live in an enclosed space where they
are interacting with a high volume of people over extended time and not able to consistently social distance]
Specific groups and guidance are included below – although discretion is left to the employer to assess risk (note: workers
who are able to socially distance, work remotely or work off-site not in a congregate setting should not be included):
•
•
•
•
•

•

Same as above and to reduce the
negative societal impact on families and
children (that disproportionately affects
low-income families)

Congregate agriculture – specifically those who work and/or live in a congregate setting interacting with a high
volume of co-workers (vs. animals) over extended periods of time (i.e., >3 hours in 24 hour day). Relevant roles are
more likely to include crop selection, production and packaging vs. equipment maintenance
Congregate food processing – specifically those who work and/or live in a congregate setting interacting with high
volume of co-workers (vs. animals) over extended periods of time (i.e., >3 hours in 24 hour day)
Congregate grocery store workers - specifically those who work in a congregate setting interacting with high volume
of co-workers over extended periods of time (i.e., >3 hours in 24 hour day). We encourage considering prioritizing
retail stores of higher density/volume.
Congregate staff in correction facilities, prisons, jails, and detention facilities – specifically those who work in a
congregate setting interacting with high volume of co-workers or residents over extended periods of time (i.e., >3
hours in 24 hour day).
Congregate public transit - specifically those who work in an enclosed (vs. outdoor) congregate setting interacting
with high volume of co-workers or general public over extended periods of time (i.e., >3 hours in 24 hour day) to
facilitate the transport of people. Settings may include bus, train, ferry, airport, and other high density transportation
settings – or lower density settings where individuals are tightly constricted over an extended time, specifically
taxies, limos and private vehicles over 4 people). Not include those who can work remotely or in office where can
practice being socially distant.
Firefighters, law enforcement and social workers responding to public health and safety - specifically those who work
in a congregate setting interacting with high volume of co-workers or general public over extended periods of time
(i.e., >3 hours in 24 hour day). Not including administrators or those who can work remotely.

Workers 50 years and older years of age in child care settings
K-12 educators and staff 50 years and older who are working at the school (i.e., not remote workers)
•
•

This category should consider the full spectrum of workers including administrators, environmental services staff,
maintenance workers, school bus drivers, paraeducators, and all of who are essential to child care and education.
Specifically, this group includes those who face substantially high risk of exposure given work conditions because
they are operating in a congregate setting interacting with co-workers or youth over extended periods of time.
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•
•
•

Childcare includes early learning and child care programs that are permitted to operate under DOH guidance for child
care, youth development, and day camps.
Attention should be given to the specific programs that reach children with special health care needs, individual
educational plans, and technological gaps.
This group should not include those who are working remotely or in a role where they can practice being socially
distant.

Phase 1b - Tier 3
Overarching Groups:
•

People 16 years and older with 2 or more co-morbidities or underlying conditions

Phase 1b – Tier 3 includes people who have certain medical conditions that put them at increased risk for severe illness if infected with COVID leading to
increased hospitalization, morbidity and mortality. The list of conditions is based upon research by CDC that is posted at the following site:
https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/people-with-medical-conditions.html. It is a living document that may be updated
as science evolves.
PHASE 1B-3 OBJECTIVE

PHASE 1B-3 GUIDANCE

To prevent hospitalization and rates of
severe morbidity and mortality

People 16 years and older with 2 or more co-morbidities or underlying conditions (See CDC’s list of the conditions that
put people at increased risk of severe illness from COVID-19.)

Phase 1b - Tier 4
Overarching Groups:
•
•

High risk critical workers under age 50 in certain congregate settings (as noted above in Tier 2)
People (residents, staff, volunteers) in congregate living settings (e.g., correction facilities, prisons, jails, detention centers; group homes for
people with disabilities) and people experiencing homelessness that access services or live in congregate settings (e.g., shelters, temporary
housing)

Phase 1b – Tier 4 includes two other high risk groups: (1) essential workers from the same groups as Tier 2 but under age 50 and (2) people in congregate
living settings where there is a high risk of exposure and transmission. Exposure risk is due to factors such as setting (time inside vs. outside), proximity (to
co-workers and/or customers), type of contact (physical, surface), duration, daily number of contacts, capability to assess possible infection (screening),
consistent access to/ability to use protection, cleaning (frequency), barriers to healthcare access, etc.
8

PHASE 1B-4 OBJECTIVE

PHASE 1B-4 GUIDANCE

To prevent hospitalization and rates of
severe morbidity and mortality, including
in settings that increase potential
exposure - and to reduce negative societal
impact by maintaining critical
infrastructure for social and economic
systems

Critical workers under age 50 with significantly high risk of exposure and transmission in congregate settings. See
Phase 1b – Tier 2 for description of congregate settings to be considered.
Residents and staff in group homes for individuals with disabilities, including serious mental illness, development and
intellectual disabilities, and physical disabilities as well as residential substance use disorder facilities not already
covered in Phase 1
People in prisons, jails, detention centers, and similar congregate facilities who work in such settings not already
covered in Phase 1
People experiencing homelessness that access services or live in congregate settings (e.g., temporary housing,
shelters)
People living or residing in domestic violence shelters

9

INTERIM COVID-19 Vaccine Allocation Phase Quick Reference
PHASE 1A
TI ER 1
High-risk workers in health care settings
High-risk first responders
Long-term care facility residents

TIER 2
- All other workers at risk in health care settings

PHASE 1B
TI ER 1
- All people 70 years and older
- People SO years and older living in multigenerational households

TIER 2
- High-risk critical workers SO years and older who work in certa in
congregate settings:
Agriculture; food processing; grocery st ores; K-12 educators and
st aff; ch ildcare; corrections, prisons, ja ils, or detention facilities;
public transit; fire; law enforcement

TIER 3
- People 16years and older with 2 or more comorbid ities or
underlying cond itions

TI ER 4
High-risk critical workers under SO years who work in certa in
congregate settings {as noted above in Tier 2)
People , st aff, and volunteers in congregate living settings:
Correctional facilities; group homes for people with
d isabilities; people experiencing homelessness that live in or
access services in congregate settings

PHASE 3*

PHASE 2*
Critica l workers in other settings who are in
indust ries essentia l to the function ing of
socie ty and are at risk of exposure not a lready
covered in Phase 1

• Workers in indust ries and occupations
essentia lto the function ing of socie ty and
at increased risk of exposure not included
in Phase 1 or 2

Peop le 16 years and o lder with 1 comorb id ity
or underlying cond ition not a lready covered in
Phase 1

• Young adu lts/ children under 16 years {if
vaccine is authorized for ch ildren under
16 years)

PHASE 4*
Everyone resid ing in Washington
State who d id not have access to
vaccine in previous phases

Peop le with d isab ilities that prevent them
from adopting prote ctive measures
All peop le 65 years and o lder who arenot
a lready covered in Phase 1

* Future phases are still tentative and will be finalized based on clinical trial data, federal guidance, vaccine
supply projections, and ongoing community input.

Certa in population groups have been prioritized with an a im to m itigate health inequities recogn izing that specific populations
are d isproportionately impacted by COVID-19 due to external social factors and syst em ic inequities . Examples of populations
d isproportionately affected due to such factors include:
• People of color
• People with lim ited English proficiency
• People in shared housing, crowded housing, and multi-generational homes
• People in poverty and low-wage earners
• People with d isab ilities that are connected to underlying health cond itions that may put a person at h igher risk for
COVID-19
• People with access barriers to healthcare
Wash ington State has also developed a social vulnerab ility index which includes social determinants of health factors to identify
h ighest vulnerab ility areas . Th is will be one of several inputs inform ing vaccine allocation decisions to ensure equ itable
allocation .
NOTE Imm igration st atus and health insurance st atus do not impact an ind ividuaYs e ligib ility.

Updated January 5, 2020

EQUITY IS A CROSS-CUTTING FOCUS
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EXHIBIT 2

WASHINGTON’S COVID-19 VACCINE PHASES

Phase 1 Estimated Start Dates (Tiers A and B)
Find out if it’s your turn at FindYourPhaseWA.org
WINTER

1A
1A

TIER 1
TIER 2

• High-risk healthcare
workers in health
care settings
• High-risk ﬁrst
responders
• Long-term care
facility residents
• All other workers
at risk in health
care settings

SPRING / SUMMER

1B

1B

TIER 1
• All people 65 years
or older
• All people 50 years
or older in
multigenerational
households (home
where individuals from
2 or more generations
reside such as an elder
and a grandchild)

SUMMER / FALL

1B

TIER 2

• High-risk critical
workers 50 years
or older who
work in certain
congregate settings:
Agriculture; food
processing; grocery
stores; K-12
(educators & staﬀ);
childcare; corrections;
prisons, jails or
detention centers;
public transit; ﬁre;
law enforcement

TIER 3
• People 16 years
or older with 2 or
more co-morbidities
or underlying
conditions

FOCUS ON EQUITY: This approach prioritizes population groups that have been
disproportionately impacted by COVID-19 due to external social factors and systemic inequities.
The timelines represented here are estimates and subject to change.

1B

TIER 4

• High-risk critical
workers under
50 years who
work in certain
congregate settings
(as noted in B2)
• People, staﬀ,
and volunteers in
congregate living
settings: Correctional
facilities; group
homes for people
with disabilities;
people experiencing
homelessness
that live in or
access services in
congregate settings

FUTURE
PHASES
• Information on
who is eligible
for Phases 2, 3 & 4
coming soon.

GLOSSARY OF TERMS
CO-MORBIDITIES
Morbidity is a medical term that means illness or disease.
Co-morbidities means more than one illness or disease occurring
in one person at the same time. Phase 1 – Tier 3 includes people
with 2 more comorbidities or underlying conditions that put them
at increased risk for severe illness if infected with COVID. This list
of these conditions can be found on the CDC website:
https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/
people-with-medical-conditions.html.

HIGH-RISK WORKERS IN A HEALTHCARE SETTING (CON’T)
• Worker (for example, healthcare provider, security,
environmental management) in a setting that provides
direct care for suspected or conﬁrmed COVID-19 patients.
• First responder (for example, EMS, police or ﬁreﬁghter)
in settings where direct care is provided to suspected or
conﬁrmed COVID-19 patients.
• Worker at high risk of infection and transmission of COVID-19
because of exposure to the general public.

CONGREGATE SETTING

LONG-TERM CARE FACILITY

An environment where individuals work and/or reside in an enclosed
space and where they are interacting with a high volume of people
over an extended period of time and not able to consistently
maintain physical distance.

For the purposes of the vaccine allocation guidance, long-term care
facilities are deﬁned as community-based, congregate living settings
where most individuals over 65 years of age are receiving care,
supervision, or assistance and are unable to reside independently
in the community.

CRITICAL WORKERS
Individuals working in an industry that maintains critical
infrastructure for social and economic systems in our state.
(See reverse side for detailed list.)

HIGH-RISK WORKERS IN A HEALTHCARE SETTING
Workers who are at higher risk of COVID-19 infection because
they meet one or more of the following criteria:
• Administer COVID-19 testing or handle COVID-19 specimens
• Administer COVID-19 vaccine or have patient contact in a
COVID-19 vaccination site.
• Work at a community-based, congregate living facility
(for example, long-term care facility, adult family home
or residential care community) where people over
65 years old receive care, supervision or assistance.
• A professional care provider to someone who is a at higher
risk of severe outcomes if infected with COVID-19
(for example, home health aide, dialysis provider,
or cancer treatment provider).

MULTIGENERATIONAL HOUSEHOLD
Household where individuals from 2 or more generations reside
such as an elder and a grandchild. Does not include a parent or
guardian caring for a child or teen.

WORKERS IN HEALTHCARE SETTINGS
Includes the full spectrum of workers at health agencies including
all types of staﬀ (e.g., contracted, part-time, unpaid/volunteer) and
the spectrum of staﬀ who provide services (e.g., ambulatory, direct
patient care, support services).
To request this document in another format,
call 1-800-525-0127. Deaf or hard of hearing
customers, please call 711 (Washington Relay)
or email civil.rights@doh.wa.gov.
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EXHIBIT 3

GUIDANCE SUMMARY

WA STATE COVID-19 VACCINE PRIORITIZATION GUIDANCE
AND ALLOCATION FRAMEWORK
The Washington State Department of Health has developed this guidance for COVID-19 vaccine allocation and prioritization to facilitate harmonized
planning for distribution across Washington State. This guidance is the result of several months of engagement with expert groups and community
partners to gather input and ideas. Given current information and federal guidance, we are providing guidance on Phases 1 through 4 that incorporates
this input while staying aligned with the principles and criteria noted below. The guidance has and can continue to be updated based on:
•
•
•

New information from clinical trials
New federal guidance and vaccine recommendations
Ongoing feedback from impacted communities, partners, sectors, and industries

In this guidance, population groups overlap and there are individuals who fit into multiple categories. When this is the case, the higher phase should take
precedence. Also, the order of the populations does not suggest any type of prioritization or risk stratification. In all circumstances, although reinfection
appears uncommon during the initial 90 days after symptom onset, prior confirmation of COVID-19 infection will not exclude any individual from eligibility
for COVID-19 vaccine and serologic testing is not being recommended prior to vaccination. Vaccines should be administered according to age groups for
which the specific vaccine is authorized (e.g., Pfizer for 16 and over and Moderna for 18 and over).
GOAL: To reduce severe morbidity and mortality and negative societal impact due to the transmission of SARS-CoV-2
ETHICAL PRINCIPLES
• Maximum benefit
• Equal concern
•
Mitigation of health inequities

PROCEDURAL PRINCIPLES
• Fairness
• Transparency
• Evidence-based

CRITERIA
• Risk of acquiring infection
• Risk of severe morbidity and mortality
• Risk of negative societal impact
•
Risk of transmitting infection to others

To request this document in another format, call 1-800-525-0127.
Deaf or hard of hearing customers, please call 711 (Washington Relay) or email civil.rights@doh.wa.gov.

Phase Eligibility Timing
The table below outlines groups who are currently eligible vs. projected timing for future eligible groups. These future plans are tentative and are subject
to change depending upon vaccine supply and demand.

Phase
1A
1B tier 1

When it will open
Currently open (Dec 14,
2020)
Currently open (Jan. 18,
2021)

1B tier 2

Currently open (March
17, 2021)

1B tier 3 & 4

Currently open (March
31, 2021)

Who is in it
• See prioritization guidance
•
•
•
•
•
•
•
•
•

•
2, 3

Opens April 15, 2021

•

See prioritization guidance
Pre-kindergarten through 12th grade educators and staff (added March 2)
Child care staff (added March 2)
High-risk critical workers in certain congregate settings
People age 16 or older who are pregnant
People age 16 or older who have a disability that puts them at higher risk
People 16 years or older with 2 or more comorbidities or underlying
conditions
People 60 years and older
People, staff and volunteers in certain congregate living settings –
specifically, correctional facilities, congregate settings where people
experiencing homelessness live or access services, and group homes for
people with disabilities
Other at-risk critical workers in certain congregate settings – specifically,
restaurants/food services, manufacturing, and construction
All people age 16 years and older not already covered

Phase 1a - Tier 1
Overarching Groups:
•
•
•

High-risk workers in health care settings (clinical judgment should be applied to identify who is at greatest risk using the guidance below)
High-risk first responders (clinical judgment should be applied to identify who is at greatest risk using the guidance below)
Residents and staff of nursing homes, assisted living facilities, and other community-based, congregate living settings where most individuals
over 65 years of age are receiving care, supervision, or assistance

Phase 1a focuses on (a) high-risk workers in health care settings and high-risk first responders in order to protect our medical care response capacity and
(b) residents and staff of nursing homes, assisted living facilities, and other community-based, congregate living settings where most individuals over 65
2

years of age are receiving care, supervision, or assistance aiming to avoid hospitalizations, severe morbidity, and mortality. The table below identifies the
desired objectives and guidance regarding what individuals would be prioritized for vaccine allocation in this phase. We provided recommendations that
closely align with the Advisory Committee on Immunization Practices (ACIP) and initially include risk stratification given limited vaccine .
CDC provided initial COVID-19 vaccine supply projections for the first two months. Assuming Washington state receives approximately 2 percent of the
total projections (Washington’s approximate proportion of total U.S. population), our state was expected to receive between 150,000 to 350,000 doses in
the first month and between 500,000 to 1 million doses in the second month (inclusive of second doses). Also note that many residents of long-term care
facilities will be served via a federal pharmacy program that began in late December and draws down from the Washington state vaccine allotment. Given
limited vaccine, sub-prioritization and sequencing of distribution to health care personnel was initially necessary. Furthermore, agencies have been
encouraged to consider staggering vaccine schedules of teams to avoid potential clustering of worker absenteeism related to systemic reactions.
Beyond ACIP, this guidance was developed based on input and review by a number of experts including Washington advisory groups (Vaccine Advisory
Committee, Disaster Medical Advisory Committee, COVID-19 Science Advisory Working Group, Association for Professionals in Infection Control), health
care providers, and local health jurisdictions (including health officers).
PHASE 1A-1
OBJECTIVE

PHASE 1A-1 GUIDANCE

To protect those at
highest risk of
exposure, to
maintain a
functioning health
system, and to
protect highly
vulnerable
populations

In the context of limited vaccine, this guidance includes the following sub-prioritization considerations:
•
•

•

•
•
•

•

Personnel without known infection in prior 90 days
Workers in sites where direct patient care is being frequently delivered to confirmed or suspected COVID-19 patients, including sites
where suspected patients are directed for COVID testing and care
o Example setting: hospital sites managing suspected/confirmed COVID patients; emergency departments; urgent care; clinics
(walk-in, respiratory); home; isolation and quarantine facility
o Examples types of workers: health care workers; technicians; security; environmental, janitorial, and facility staff; non-remote
translators; counselors; home health aides, caregivers, and companions
Workers frequently performing high-risk exposure procedures with suspected or confirmed COVID-19 patients
o Example procedures: endotracheal or cough inducing intubation; cough induction or cough inducing procedure (e.g.,
nasogastric tube); bronchoscopy; suctioning; turning the patient to the prone position; disconnecting the patient from a
ventilator; invasive dental procedures and exams; autopsies; respiratory specimen collection; cardiopulmonary resuscitation;
upper endoscopy; laparoscopic surgery; placement of chest tubes for pneumothorax
Workers exposed to/handling potentially SARS-CoV-2 containing specimens
COVID-19 testing site staff at high risk of exposure to suspected COVID-19 patients
First responders at high risk of exposure to suspected or confirmed COVID-19 patients via high public exposure and procedures
o Licensed emergency medical service frontline staff regardless of agency (e.g., fire, ambulance, hospital)
o Emergency workers providing patient transport/ambulatory support regardless of agency
o Personnel working in the field to provide oversight of these emergency medical service positions
Workers with elevated risk of acquisition/transmission with populations at higher risk of mortality or severe morbidity
3

Workers at long-term care facilities and other community-based, congregate living settings where most individuals over 65
years of age are receiving care, supervision, or assistance (e.g., healthcare, environmental facility management, counselors,
dining staff, etc.)
o Home health aides, care aides, caregivers (paid or unpaid), companions, etc.
o Workers with patients undergoing chemotherapy, chronic renal disease, dialysis, etc.
• Workers (including pharmacists and occupational health staff) administering vaccines to Phase 1a and 1b populations
--------------------------------------------------------------Residents and staff of long-term care facilities and other community-based, congregate living settings where most individuals over 65 years
of age are receiving care, supervision, or assistance and are unable to reside independently in the community:
o

•
•
•

Example: skilled nursing facilities – facility engaged primarily in providing skilled nursing care and rehabilitation services for residents
who require care because of injury, disability, or illness
Example: assisted living facilities – facility providing help with activities of daily living; residents often live in their own room or
apartment within building/group of buildings
Examples of possible settings: adult family homes; group homes for people with disabilities (physical, developmental, intellectual);
mental/behavioral health institutions; residential homeless shelters

Where sub-prioritization is needed, consider:
•
•

Skilled nursing facilities caring for the most medically vulnerable residents and of congregate nature so they face the joint risk factors
of severe disease/mortality and transmission due to their living settings
After skilled nursing facilities, consider broadening to other facilities, including:
o Assisted living facilities and adult family homes
o Residential care communities
o HUD 202 low-income senior housing
o Intermediate care facilities for individuals with developmental disabilities
o State Veterans Homes

Phase 1a (Tier 1) Additional Guidance
●

●

We specifically use the terminology “workers in health care settings” and not “health care workers” because health agencies should consider the
full spectrum of workers who might fit these conditions. Health care agencies should consider all types of staff (e.g., contracted, part-time,
unpaid/volunteer) and the spectrum of staff who provide services (e.g., ambulatory, direct patient care, support services). ACIP provides similar
guidance regarding defining healthcare personnel.1
Specifically, for caregivers: eligible caregivers (licensed, unlicensed, paid, unpaid, formal, or informal) who support the daily, functional and health
needs of another individual who is at high risk for COVID-19 illness due to advanced age, long-term physical condition, co-morbidities, or
development or intellectual disability. For the caregiver to be eligible, the care recipient:
o Must be someone who needs caregiving support for their daily, functioning, and health needs
o Can be an adult or minor child. For dependent minor children, the caregiver is eligible if that child has an underlying health condition or
disability that puts them at high risk for severe COVID-19 illness. For example: a caregiver of a minor child with Down syndrome.
4

●

Special attention should be paid to workers in health care settings who are at high risk of exposure and may have inconsistent or limited use of
PPE as well as those working in settings with inadequate environmental controls for recommended air exchange.

Phase 1a - Tier 2 (after completion of Tier 1)
Overarching Group:
•

All other workers at risk in health care settings

The definition of health care settings as defined by the CDC refers to places where health care is delivered and includes, but is not limited to, acute care
facilities, long term acute care facilities, inpatient rehabilitation facilities, nursing homes and assisted living facilities, home healthcare, vehicles where
healthcare is delivered (e.g., mobile clinics), and outpatient facilities, such as dialysis centers, physician offices, and others.
PHASE 1A-2 OBJECTIVE

PHASE 1A-2 GUIDANCE

To protect those at highest risk of
exposure, to maintain a functioning
health system, and to protect highly
vulnerable populations

All other workers at risk to COVID working in health care settings
•

Workers who are at risk of acquisition or transmission of COVID because they are interacting in close proximity (less
than 6 feet) with patients, co-workers, or specimens and are unable to remain socially distant (i.e., not include remote
workers)

Phase 1a (Tier 2) Additional Guidance
●

●

We specifically use the terminology “workers in health care settings” and not “health care workers” because health agencies should consider the
full spectrum of workers who might fit these conditions. Health care agencies should consider all types of staff (e.g., contracted, part-time,
unpaid/volunteer) and the spectrum of staff who provide services (e.g., ambulatory, direct patient care, support services).
Across Washington, it is important that health care systems actively reach out to and provide access to COVID-19 vaccination for communitybased health care workforce outside their systems and in their community. This includes other health care providers, school nurses, and
behavioral health providers, etc., in order to compete this phase and ensure we have a protected healthcare system.

Phase 1b
Phase 1b phase includes people who are high to moderate risk against the four risk criteria listed below stratified in different tiers given limited vaccine
supply:
•
•
•

Risk of acquiring infection
Risk of severe morbidity and mortality
Risk of negative societal impact
5

• Risk of transmission to others
In addition, we have applied equity as a cross-cutting lens and considered situations when certain groups are disproportionately affected due to social
factors and/or other systemic inequities to mitigate for these factors.

Phase 1b - Tier 1
Overarching Groups:
•
•
•
•

All people 65 years and older
People 50 years and older in multi-generational households
Workers in childcare settings
Pre-kindergarten-12th grade educators and staff

The first two objectives of this tier focus on protecting those who are driving hospitalization and face high rates of severe morbidity and mortality in order
to reduce the burden on hospitals that keeps us in an emergency state. We also want to recognize that there are older adults and elders who may be
vulnerable and unable to live independently similar to those in community-based, congregate care settings (Phase 1a) but their families care for them at
home. In addition, we recognize that many families - especially those disproportionately affected by COVID - live in multi-generational homes that put the
older adults and elders in the household at significantly higher risk for acquiring infection. Because these individuals are among disproportionately
affected groups, they are also at risk for higher rates of severe morbidity and mortality.
PHASE 1B-1 OBJECTIVE

PHASE 1B-1 GUIDANCE

To prevent hospitalization and rates
of severe morbidity and mortality

All people 65 years and older (about half of whom have co-morbidities that increase risk for severe outcomes if infected with
COVID)

To prevent acquiring infection,
hospitalization, and rates of severe
morbidity and mortality

People 50 years and older in a multigenerational (2 or more generations) household
These individuals would be at risk either due to:
•
•
•

Vulnerability – specifically, an older adult or elder who cannot live independently and is being cared for by a relative or inhome caregiver or being cared for by someone who works outside the home
Risk of exposure – specifically, an older adult or elder who is living with and taking care of kinship (along the lines of a
grandparent with a grandchild)
This group does not include an older adult who is able to live independently and is taking care of the individual’s
kinship/children

On March 2, 2021, Gov. Jay Inslee and the Washington State Department of Health in accordance with a federal directive added another group to this tier
– specifically, workers in child care settings and pre-kindergarten through 12th grade educators and staff. This group was initially in Tier 2 with other
workers at high risk in a congregate setting. However, not only do they face the risks of acquisition and transmission (note: there is growing evidence that
6

older kids have higher risk of transmission) but remote care and education is also associated with very high risk of negative societal impact. There is strong
evidence regarding the negative impact remote schooling is having on students in pre-kindergarten through 12th grade regarding educational
advancement and access to meals and support services for children, which disproportionately affects low-income families.
PHASE 1B-1 OBJECTIVE

PHASE 1B-1 GUIDANCE

To protect those who are at high risk
of exposure given the nature of
work, to reduce negative societal
impact by maintaining critical
infrastructure for social and
economic systems, and to reduce the
negative societal impact on families
and children (that disproportionately
affects low-income families)

Workers in child care settings
Pre-kindergarten through 12th grade educators and staff
•
•
•

•

This category should consider the full spectrum of workers including administrators, environmental services staff,
maintenance workers, school bus drivers, paraeducators, and all of who are essential to child care and education.
Specifically, this group includes those who face substantially high risk of exposure given work conditions because they are
operating in a congregate setting interacting with co-workers or youth over extended periods of time.
Eligible child care includes:
o Licensed family home child care providers, and the family members living in their home.
o License-exempt family, friends, and neighbor providers that accept Working Connections Child Care subsidy.
These in-home providers can serve up to 6 children.
o ECEAP, Washington’s state-funded preschool providers. This is similar to the national Head Start program, which
is named in the directive.
o License-exempt school-age and youth development providers who have been providing care to school-age
children since the pandemic began and schools were closed. As schools moved to online and hybrid models,
these programs have continued to provide child care for school-age children.
Attention should be given to the specific programs that reach children with special health care needs, individual
educational plans, technological gaps, and migrant education programs.

Phase 1b - Tier 2
Overarching Groups:
•
•
•

High-risk critical workers who work in certain congregate settings
People who are pregnant
People with a disability that puts them at high risk

Phase 1b Tier 2 includes a subset of high-risk critical worker groups 1 who work in certain congregate settings. Occupational risk factors for COVID include
setting (time inside vs. outside), proximity (to co-workers and/or customers), type of contact (physical, surface), duration, daily number of contacts,
1

See Washington Essential Critical Infrastructure Workers for most up-to-date list of essential worker groups
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capability to assess possible infection (screening), consistent access to/ability to use protection, cleaning (frequency), and barriers to healthcare access.
The course of the pandemic in Washington state indicates that specific groups of workers operating in congregate settings—such as, agricultural workers,
food processing, and incarceration facilities — have experienced significantly elevated rates of infection given the nature of their working and/or living
conditions. In addition, the working and living conditions contribute to transmission at work and in the community. Other critical worker groups are
included in future phases.

PHASE 1B-2 OBJECTIVE

PHASE 1B-2 GUIDANCE

To protect those who are at high risk of
exposure and transmission given the
nature of working and living conditions,
to prevent hospitalizations and rates of
severe morbidity and mortality, and to
reduce negative societal impact by
maintaining critical infrastructure for
social and economic systems

Certain critical workers with significantly high risk of exposure and transmission in certain congregate settings
Congregate setting refers to an environment where individuals work and/or live in an enclosed space where they are
interacting with a high volume of people (i.e., supermarket) over extended time and not able to consistently social
distance (i.e., be more than 6 feet apart).
This does not include all critical worker groups but just a subset outlined below. This subset is focused on workers who
are working in a congregate/enclosed setting working within 6 feet of other workers over an extended time (3 or more
hours in 24-hour day). Therefore, workers who are able to socially distance, work remotely or work off-site not in a
congregate setting would not be included. Specific groups and guidance are outlined below:
•
•
•

•

•

Congregate agriculture – specifically those who work and/or live in a congregate setting interacting with a high
volume of co-workers (vs. animals) over extended periods of time (i.e. 3 or more hours in a 24-hour day).
Relevant roles are more likely to include crop selection, production and packaging vs. equipment maintenance
Congregate food processing – specifically those who work and/or live in a congregate setting interacting with
high volume of co-workers (vs. animals) over extended periods of time (i.e. 3 or more hours in a 24-hour day).
Also includes those working in fishing vessels.
Workers in congregate grocery stores or food banks - specifically those who work in a congregate setting
interacting with high volume of co-workers over extended periods of time (i.e. 3 or more hours in a 24-hour day).
We encourage considering prioritizing retail stores of higher density/volume (e.g., grocery stores, higher volume
retail/convenience stores providing groceries) vs. where people are more able to be socially distant (e.g.,
wineries, coffee shops).
Congregate staff in correction facilities, prisons, jails, detention facilities, and court facilities – specifically those
who are interacting with high volume of individuals in a congregate interior setting over extended periods of
time (i.e. 3 or more hours in a 24-hour day). We encourage considering the spectrum of staff (e.g. facility
management, security, counselors) who fit this exposure criteria.
Congregate public transit - specifically those who work in an enclosed (vs. outdoor) congregate setting
interacting with high volume of co-workers or general public over extended periods of time (i.e. 3 or more hours
in a 24-hour day) to facilitate the transport of people. Settings may include bus, train, ferry, airport, and other
high density transportation settings – or lower density settings where individuals are tightly constricted over an
extended time, specifically taxies, limos and ride-share private vehicles over 4 people. It does not include those
who can work remotely or in an office where they can practice being socially distant.
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•

•

First responders not covered by an earlier phase or tier - specifically those who work in a congregate setting
interacting with high volume of co-workers or general public over extended periods of time (i.e. 3 or more hours
in a 24-hour day). This first responders group includes firefighters, law enforcement, social workers, public
health, and other people playing similar roles (e.g., tactical teams, some providers for homeless services)
responding to public health and safety. It does not include administrators or those who can work remotely,
except for public health and first responder functions critical for maintaining the COVID-19 pandemic response
and continuity of operations.
Early learning and child care program workers that are permitted to operate under DOH guidance for child care,
youth development, and day camps that were not covered in 1B-1.

Phase 1b Tier 2 also includes a subset of people with underlying conditions that put them at increased risk for severe illness if infected with COVID-19
leading to hospitalization, morbidity, and mortality that are anticipated to face challenges accessing care.
PHASE 1B-2 OBJECTIVE

PHASE 1B-2 GUIDANCE

To prevent hospitalization and rates of
severe morbidity and mortality

•
•

Pregnant people
People with a disability that puts them at high risk. This includes individuals with Down syndrome, a developmental
disability, or an intellectual disability, or who are deaf/hard of hearing, blind/low-vision, or deafblind, AND that
disability or an underlying medical condition increases their risk for severe outcomes per the CDC’s list of the
conditions that put people at increased risk of severe illness from COVID-19 (note: this is a living document that may
be updated as science evolves). This includes three types of groups - specifically:
o People with a physical or intellectual disability where they cannot use protective measures (e.g., severe
autism, epilepsy)
o People with a physical or intellectual disability that is clinically associated with severe outcomes if infected
with COVID (e.g., down syndrome, neurological condition)
o People with a physical or intellectual disability AND at least one of the comorbidities or medical conditions
that increases risk or may increase risk of severe illness from COVID-19 per the CDC’s list of the conditions
that put people at increased risk of severe illness from COVID-19

Phase 1b - Tier 3
Overarching Groups:
•
•

People 16 years and older with 2 or more co-morbidities or underlying conditions
People 60 years and older

Phase 1b – Tier 3 includes people who have certain medical conditions that put them at increased risk for severe illness if infected with COVID leading to
increased hospitalization, morbidity and mortality. The list of conditions is based upon research by CDC posted at www.cdc.gov/coronavirus/20199

ncov/need-extra-precautions/people-with-medical-conditions.html. It is a living document that may be updated as science evolves. This group also
includes people over 60 years of age given high rates of hospitalization and severe morbidity and mortality associated with this older age bracket.
PHASE 1B-3 OBJECTIVE

PHASE 1B-3 GUIDANCE

To prevent hospitalization and rates of
severe morbidity and mortality

People 16 years and older with 2 or more co-morbidities or underlying conditions per the CDC’s list of the conditions
that put people at increased risk of severe illness from COVID-19. Conditions on the entire list are included for
consideration.
People 60 years and older

Phase 1b - Tier 4
Overarching Groups:
•
•

People (residents, staff, volunteers) in certain congregate living settings – specifically, correctional facilities, prisons, jails, and detention
centers; group homes for people with disabilities; and congregate settings (e.g. shelters, temporary housing) where people experiencing
homelessness live or access services
An additional subset of at-risk critical workers in certain congregate settings – specifically, restaurants and food services, manufacturing and
construction

Phase 1b – Tier 4 includes an additional subset of people in certain congregate settings where there is a high to medium risk of exposure and transmission
who have not been covered in earlier tiers. Exposure risk is due to factors such as setting (time inside vs. outside), proximity (to co-workers and/or
customers), type of contact (physical, surface), duration, daily number of contacts, capability to assess possible infection (screening), consistent access
to/ability to use protection, cleaning (frequency), barriers to healthcare access, etc. The first group in Tier 4 includes people in specific congregate living
settings where there is local data indicating high rates of infection and transmission and people in these settings tend to have a high prevalence of
underlying conditions and vulnerabilities that put them at higher risk for severe outcomes. We recognize there are other congregate living settings (e.g.
communal residences) and these residents should evaluate their eligibility via other groups and phases. The second group in Tier 4 a subset of critical
workers who are operating in congregate settings that have indicated high rates of infection and transmission. Other critical workers in congregate
settings will be eligible in Phase 2.
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PHASE 1B-4 OBJECTIVE

PHASE 1B-4 GUIDANCE

To prevent hospitalization and rates of
severe morbidity and mortality, including
in settings that increase potential
exposure - and to reduce negative societal
impact by maintaining critical
infrastructure for social and economic
systems

People (residents, staff, volunteers) in certain congregate living settings given high rates of infection and transmission
and high prevalence of underlying conditions and vulnerabilities that put them at higher risk for hospitalization and
severe outcomes. Thus, this does not include all people living in congregate living settings. Specific settings include:
•
•
•
•

Residents and staff in group homes for individuals with disabilities, including serious mental illness,
development and intellectual disabilities, and physical disabilities as well as residential substance use disorder
facilities not already covered in Phase 1
People in prisons, jails, detention centers, and similar congregate facilities and staff who work in such settings
not already covered in previous phases or tiers
Residents and staff working in congregate settings that serve people experiencing homelessness that access
services or live in the congregate settings (e.g. temporary housing, shelters) who are not already covered above
People living or residing in domestic violence shelters and staff who work in such settings

Certain critical workers with high-medium risk of exposure and transmission in certain congregate settings
Congregate setting refers to an environment where individuals work in an enclosed space where they are interacting
with a high volume of people over an extended time and are not able to consistently social distance (i.e., be more than 6
feet apart). Workers in these settings who are able to socially distance, work remotely or work off-site not in a
congregate setting would not be included.
This does not include all critical worker groups but just a subset outlined below based upon Washington State COVID-19
outbreak reports.. Specific groups and guidance are outlined below:
•
•
•

Restaurants and food services - specifically those who work in an enclosed congregate setting where they are in
close proximity of a high volume of individuals over an extended period of time (i.e. >3 hours in 24 hour day).
Manufacturing - specifically those who work in an enclosed congregate setting interacting with high volume of
individuals over an extended period of time (i.e., >3 hours in 24 hour day).
Construction - specifically those who work in a congregate setting (indoor or outdoor) where it is not possible to
be socially distant and the individual is interacting with a high volume of individuals over an extended period of
time (i.e., >3 hours in 24 hour day).

Phases 2 and 3
Overarching Groups:
•

All people not yet covered in Phase 1
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PHASE 2 and 3 OBJECTIVE

PHASE 2 and 3 GUIDANCE

To protect those who are at substantially
high risk of exposure and have not yet been
covered. To protect those who are at
moderately high risk of exposure .

All people 16 years and older who are not already covered

We combined phases 2 and 3 after the Secretary of Health and Human Services directed that all persons eligible to receive COVID-19 vaccine
will be included as of May 1, 2021.
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EXHIBIT 4

WASHINGTON’S COVID-19 VACCINE PHASES

Go to VaccineLocator.doh.wa.gov to ﬁnd and schedule an appointment
1A
1A

TIER 1
TIER 2

1B

1B

TIER 1

TIER 2

1B
1B

TIER 3
TIER 4

DECEMBER 2020 – PRESENT 2021
• High-risk health care
workers in health care
settings
• High-risk ﬁrst responders
• Long-term care
facility residents
• All other workers at risk
in health care settings

• All people 65 years or older
• All people 50 years or older
in multigenerational
households (home where
individuals from 2 or more
generations reside such as
an elder and a grandchild)
• Educators and staﬀ for
pre-K through 12th grade
• Child care providers

• High-risk critical workers
who work in certain
congregate settings:
Agriculture; ﬁshing vessel
crews; food processing;
grocery stores;
corrections; prisons, jails
or detention centers;
public transit; remaining
ﬁrst responders
• People 16 years or older
who are pregnant or
have a disability that
puts them at high
risk for severe
COVID-19 illness.

• People 16 years or older with
2 or more co-morbidities
or underlying conditions
• All people 60 years and older
• People, staﬀ and volunteers
in certain congregate living
settings: Correctional facilities;
groups homes for people with
disabilities; settings where people
experiencing homelessness live
or access services
• High-risk critical workers in
certain congregate settings:
restaurants, food services,
construction and manufacturing

FOCUS ON EQUITY: This approach prioritizes population groups who have been disproportionately
impacted by COVID-19 due to external social factors and systemic inequities, including people of color;
people with limited English proﬁciency; people in shared housing, crowded housing, and multigenerational
homes; people in poverty and low-wage earners; people with disabilities that are connected to underlying
health conditions that may put them at higher risk of COVID-19; and people with access barriers to
healthcare. The social vulnerability index is one of several inputs informing equitable vaccine allocation.
NOTE: Immigration and health insurance status do not impact eligibility.
The timeline represented here is tentative and subject to change based on vaccine supply and demand.

DOH 348-785 January 2021
Last updated 3/31/21

GLOSSARY OF TERMS
CO-MORBIDITIES
Morbidity is a medical term that means illness or disease.
Co-morbidities means more than one illness or disease occurring
in one person at the same time. Phase 1 – Tier 3 includes people
with 2 more comorbidities or underlying conditions that put them
at increased risk for severe illness if infected with COVID. This list
of these conditions can be found on the CDC website:
https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/
people-with-medical-conditions.html.

HIGH-RISK WORKERS IN A HEALTH CARE SETTING (CON’T)
• Worker (for example, health care provider, security,
environmental management) in a setting that provides
direct care for suspected or conﬁrmed COVID-19 patients.
• First responder (for example, EMS, police or ﬁreﬁghter)
in settings where direct care is provided to suspected or
conﬁrmed COVID-19 patients.
• Worker at high risk of infection and transmission of COVID-19
because of exposure to the general public.

CONGREGATE SETTING

LONG-TERM CARE FACILITY

An environment where individuals work and/or reside in an enclosed
space and where they are interacting with a high volume of people
over an extended period of time and not able to consistently
maintain physical distance.

For the purposes of the vaccine allocation guidance, long-term care
facilities are deﬁned as community-based, congregate living settings
where most individuals over 65 years of age are receiving care,
supervision, or assistance and are unable to reside independently
in the community.

CRITICAL WORKERS
Individuals working in an industry that maintains critical
infrastructure for social and economic systems in our state.
(See reverse side for detailed list.)

HIGH-RISK WORKERS IN A HEALTH CARE SETTING
Workers who are at higher risk of COVID-19 infection because
they meet one or more of the following criteria:
• Administer COVID-19 testing or handle COVID-19 specimens
• Administer COVID-19 vaccine or have patient contact in a
COVID-19 vaccination site.
• Work at a community-based, congregate living facility
(for example, long-term care facility, adult family home
or residential care community) where people over
65 years old receive care, supervision or assistance.
• A professional care provider to someone who is a at higher
risk of severe outcomes if infected with COVID-19
(for example, home health aide, dialysis provider,
or cancer treatment provider).bv

MULTIGENERATIONAL HOUSEHOLD
Household where individuals from 2 or more generations reside
such as an elder and a grandchild. Does not include a parent or
guardian caring for a child or teen.

WORKERS IN HEALTH CARE SETTINGS
This includes the full spectrum of workers at health agencies
including all types of staﬀ (e.g., contracted, part-time,
unpaid/volunteer) and the spectrum of staﬀ who provide services
(e.g., ambulatory, direct patient care, support services). It is inclusive
of Community Health Workers, home care aides, health care
interpreters, doulas, caregivers, and personal care providers.
To request this document in another format,
call 1-800-525-0127. Deaf or hard of hearing
customers, please call 711 (Washington Relay)
or email civil.rights@doh.wa.gov.
DOH 348-785 January 2021
Last updated 3/31/21
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columbialegal.org

March 9, 2021
To:

Washington State Governor Jay Inslee
Office of the Governor
PO Box 4002
Olympia, WA 98504
Secretary Umair A. Shah
Washington State Department of Health
111 Israel Road SE
Tumwater, WA 98501
Secretary Stephen Sinclair
Washington State Department of Corrections
PO BOX 41100, Mail Stop 41100
Olympia, WA 98504-1100
SENT BY ELECTRONIC MAIL

RE:

Immediate action needed to protect individuals in Department of Corrections custody
from ongoing COVID-19 pandemic.

Dear Governor Inslee, Secretary Shah, and Secretary Sinclair:
Since March 2020, nearly 6,200 individuals in DOC custody have tested positive for COVID-19,
and 14 residents have died as a result of their infections.1 Another 1,125 DOC staff members
have also become ill, and two have passed away. 2 We are still in the midst of this global
pandemic, which means that each person in DOC custody remains at grave risk of serious illness
or death from this virus. The State of Washington has a constitutional obligation to protect the
health and safety of the people in its custody against the ongoing threat posed by COVID-19.
For months, the only effective means of controlling the spread of this disease was through
social distancing and use of personal protective equipment. As we have seen, the nature of
congregate settings (and correctional facilities in particular) makes the effective
implementation of these measures exceedingly difficult. As a result, thousands of individuals in
1 The precise number is a total of 6,184 positive cases amongst DOC residents as of March 8, 2021. See

https://www.doc.wa.gov/corrections/covid-19/data.htm#confirmed.
2 https://www.doc.wa.gov/corrections/covid-19/data.htm#confirmed.
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DOC custody falling ill over the past year. However, with the introduction of several effective
COVID-19 vaccines, there is now an opportunity to effectively mitigate the risk of grave illness
and death from this deadly virus. In order for Washington State to curb the risk of another
massive and deadly outbreak in DOC facilities, it is imperative to give every person in DOC
custody the opportunity to receive the COVID-19 vaccination immediately and to protect
residents from having contact with DOC staff members who refuse to be vaccinated.
The health and safety of the people in custody in DOC facilities is the responsibility of the State,
and their lives should not be placed in further jeopardy by failing to make them immediately
eligible for the vaccine. We are urging you to take the following steps to protect the more than
15,000 individuals in DOC custody: 3
1. All individuals in DOC custody must immediately be offered the COVID-19 vaccine.
Delaying the availability of the vaccine to all people residing in DOC correctional facilities
is simply unacceptable. Governor Inslee, the Department of Health, and the Department
of Corrections must immediately cooperate in adjusting the current phase designation
of individuals in correctional custody so that all DOC residents who desire it can be
vaccinated immediately.
While we recognize that vaccine production has been insufficient to supply the number
of doses needed to vaccinate everyone in Washington State at this time, people in DOC
custody must be immediately prioritized due to the exponentially higher risk of
infection, severe illness, and death from COVID-19. As of March 4, 2021, 39% of the
residents in DOC custody had tested positive for COVID-19.4 This is nearly ten times the
rate of infection compared to the rest of Washington State, where there have been a
total of 323,123 cases, equaling just over 4% of the total state population. 5
Furthermore, according to the Department of Health, as of March 1, 2021, the average
number of COVID-19 doses administered each day (over the past 7 days) in Washington
State is 43,765. 6 This is nearly three times the total population of DOC. That means that
the Governor and the Department of Health could allocate enough doses to vaccinate
every single person in DOC custody in a single day and there would still be nearly 30,000
doses remaining for distribution to other community sites.
As of the date of this letter, Washington is currently in Phase 1B Tier 1 of the existing
phases for vaccine eligibility established by the Washington State Department of Health.
Under the current phase structure, individuals residing in correctional facilities do not
become eligible for vaccination until Phase 1B Tier 4, though we understand that DOC
may offer the vaccine sooner to incarcerated individuals who would otherwise be
3 As of December 2020, the population of all DOC facilities was reported at 15,644. See

https://www.doc.wa.gov/docs/publications/reports/400-RE002.pdf.
4 https://www.doc.wa.gov/corrections/covid-19/data-comparative-jurisdictions.htm
5 Office of Financial Management published the population of Washington State at 7,656,200 as of April 1, 2020.
https://www.ofm.wa.gov/washington-data-research/statewide-data/washington-trends/populationchanges/total-population-and-percent-change
6 DOH Dashboard as of March 4, 2021; https://www.doh.wa.gov/Emergencies/COVID19/DataDashboard
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eligible in an earlier phase. 7 As of March 2, 2021, DOC had administered 5,448 doses of
the vaccine (including 2,001 second doses). 8 However, this data does not distinguish
between correctional staff and incarcerated individuals or how vaccine recipients’
eligibility was established under the DOH phases. In addition, there is no data available
on DOC’s website that outlines their plan or timeline for how and when the vaccine will
be made available to all individuals in its custody.
Given the availability of doses and the exponentially higher risk of infection for people
incarcerated in DOC facilities, the Governor, the Department of Health, and the
Department of Corrections must determine how to reallocate doses to protect these
individuals immediately. Other important constituencies, such as teachers and childcare
providers, and other critical workers have been recently reprioritized for vaccines, which
moves more people ahead of people residing in correctional facilities, who are now not
expected to have access to any doses until late April. The State must also immediately
prioritize people who are living in Washington’s prisons, who are at an even greater risk
from COVID-19. 9
2. The Department of Health and Department of Corrections must immediately create a
vaccine education and distribution plan that provides accurate information about the
vaccine and is responsive to the environment of distrust and historical abuse of people
who are incarcerated by both medical and carceral authorities.
In addition to the need to make the vaccine available to all individuals in DOC custody
immediately, it is also essential to ensure that information about the vaccine – and the
vaccine itself – are provided to DOC residents in a way that is both factually accurate
and is designed to assuage the historic and ongoing distrust of DOC and the medical
community at large.
Immediate access to the vaccine is critical to protecting the people in DOC custody, but
simply allocating the required number of doses will not be sufficient. Achieving herd
immunity against the COVID-19 virus requires that a large enough percentage of the
DOC population must accept the vaccine. In order to achieve this, it is essential to utilize
culturally responsive resources to provide ongoing outreach, education, and medical
services in conjunction with immediate allocation of the vaccine doses for DOC
residents.
Throughout our nation’s history, BIPOC (Black/Indigenous/People of Color) communities
have been the targets of unwanted, nonconsensual research, testing, and treatment by
the medical community. This legacy has led to a deeply seated wariness by many BIPOC
individuals of systems of medical research and care. Furthermore, for many individuals
in DOC custody, there is a pervasive distrust of the medical care provided to them
7 https://www.doh.wa.gov/Portals/1/Documents/1600/coronavirus/VaccinationPhasesInfographic.pdf
8 https://www.doc.wa.gov/corrections/covid-19/data-vaccines.htm.

9 https://www.seattletimes.com/seattle-news/washington-state-teachers-childcare-workers-can-now-get-

vaccinated-gov-inslee-says/.
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through the department. Thus, for BIPOC residents of correctional facilities, these
intersecting fears are often compounded.
CLS has received feedback from numerous individuals in a variety of DOC facilities, as
well as concerned family members and loved ones, that many people are reluctant to
accept the vaccine when it is offered because of fears that DOC is not providing accurate
information about the vaccine, and concerns about whether they will be administering
an approved vaccine to residents. The fact that the State is prioritizing correctional staff
members over residents has in many cases exacerbated this distrust. It is imperative
that the Governor, the Department of Health, and the Department of Corrections
partner not only with each other, but also engage with authentic, respected voices in
the community to help spread accurate information and build trust around the vaccine
and DOC’s ability to properly administer it. The State has made efforts to address
distrust and misinformation in our communities outside of prisons, and it must also
make similar efforts to engage and build trust with the individuals living in correctional
facilities.
3. DOC must create a plan to protect individuals in their custody from correctional staff
who refuse to be vaccinated.
As of the date of this letter, it is our understanding that the Department of Corrections
does not currently have any plans in place to protect residents in its custody from
correctional staff who refuse the COVID-19 vaccine – particularly those residents who
are unable to be vaccinated due to contraindications. This is not acceptable, and DOC
must immediately put together a response plan that ensures that all correctional staff
who come into contact with DOC residents have been vaccinated to protect against
another outbreak in one or more of its facilities.
Given the rapid rate of transmission of COVID-19 between individuals in DOC custody,
DOC must limit the risk of COVID-19 being introduced to people who are incarcerated in
its facilities. The most prevalent and highest risk of this exposure is through corrections
staff who come and go each day and return to their families and communities outside of
the prison, putting themselves at risk of exposure to COVID-19 via community
transmission. These staff then return to work at DOC facilities and potentially expose
the residents, who do not have the ability to socially distance or refuse contact with
DOC staff members. CLS understands that a large number of DOC staff have refused to
be vaccinated or have indicated they will refuse when it is available. The danger posed
by unvaccinated staff is particularly critical for individuals in DOC custody who may be
unable to take the COVID-19 vaccine due to individual circumstances or risk factors.
Because DOC has a duty to protect the individuals who are incarcerated in its facilities, it
should ensure that every staff member (regular or contract) who has direct contact with
residents has been immunized against the COVID-19 virus.
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Time is of the essence and the State must act immediately to protect people living in
Department of Corrections’ facilities.
Since the outset of the pandemic in early 2020, we have heard from hundreds of individuals
residing in DOC custody with concerns about how the Department has responded to the virus.
In addition to the over 6,100 residents who have contracted the virus, people in DOC custody
have been subjected to abhorrent conditions as a result of the Department’s COVID-19
response, ranging from facility-wide lockdowns, to the extensive use of solitary confinement, to
limited access to toilets and showers, to restricted contact with family and loved ones, to
placement of residents in decommissioned buildings without access to drinking water or
ventilation.
Now with the introduction and availability of multiple effective vaccines, Governor Inslee, DOH,
and DOC must take immediate steps to protect the vulnerable people who are living in our
state correctional facilities. The people living in DOC custody are at an exponentially higher risk
of contracting COVID-19 if and when another outbreak occurs, and prioritizing access to the
vaccine for the over 15,000 people in these facilities should not be politicized – it is a matter of
fulfilling the State’s duty to protect people in its custody. We ask that the Governor, the
Department of Health, and the Department of Corrections provide us with a detailed,
comprehensive plan to address the concerns outlined in this letter no later than Friday, March
19, 2021, or we plan to file a lawsuit to effectuate these requests. We believe that these issues
can be fully addressed with rapid action by your offices and hope that you are willing to take
these immediate actions to protect every individual in DOC correctional facilities against the
ongoing threat of this pandemic. Please contact us by email (addresses in signature, below) to
provide us with details of the steps your offices intend to take.
Sincerely,
Amy Crewdson
Staff Attorney
amy.crewdson@columbialegal.org
Tony Gonzalez
Staff Attorney
tony.gonzalez@columbialegal.org
Laurel Simonsen
Staff Attorney
laurel.simonsen@columbialegal.org
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

PAUL MANEY; GARY CLIFT; GEORGE
NULPH; THERON HALL; DAVID HART;
MICAH RHODES; and SHERYL LYNN
SUBLET, individually, on behalf of a class of
others similarly situated,

Case No. 6:20-cv-00570-SB
OPINION AND ORDER

Plaintiffs,
v.
KATE BROWN; COLETTE PETERS;
HEIDI STEWARD; MIKE GOWER; MARK
NOOTH; ROB PERSSON; KEN JESKE; and
PATRICK ALLEN,
Defendants.
BECKERMAN, U.S. Magistrate Judge.
Plaintiffs Paul Maney, Gary Clift, Gary Nulph, Theron Hall, David Hart, Micah Rhodes,
and Sheryl Lynn Sublet (together, “Plaintiffs”), adults in custody (“AIC”) at Oregon
Department of Corrections (“ODOC”) institutions, filed a third amended complaint alleging
constitutional and state law violations against defendants Governor Kate Brown, Colette Peters,
Heidi Steward, Mike Gower, Mark Nooth, Rob Persson, Ken Jeske, and Patrick Allen (together,
“Defendants”). (ECF No. 160.)
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Before the Court is Plaintiffs’ motion for provisional class certification (ECF No. 154)
and motion for a temporary restraining order and preliminary injunction (ECF No. 156). All
parties have consented to the jurisdiction of a U.S. Magistrate Judge pursuant to 28 U.S.C. § 636,
and the Court held a hearing on Plaintiffs’ motions on February 2, 2021. For the reasons
discussed herein, the Court grants Plaintiffs’ motion for provisional class certification and
Plaintiffs’ motion for a preliminary injunction.
INTRODUCTION
From the beginning of the COVID-19 pandemic, it was clear that our country’s prisons
were uniquely vulnerable to the transmission and spread of the virus. To date, over 366,000
incarcerated individuals have tested positive for COVID-19, and over 2,300 have died.1 Oregon
prisons have not been spared from this reality, as COVID-19’s toll continues to mount behind
bars.
Defendants are aware of the higher risk of COVID-19 exposure and infection to
individuals living and working in congregate living facilities, and do not dispute that vaccination
is an essential component of protecting against COVID-19 exposure. For these reasons,
defendants Governor Brown and Oregon Health Authority (“OHA”) Director Patrick Allen
(“Allen”) have prioritized in Phase 1A of Oregon’s COVID-19 Vaccination Plan the vaccination
of those living and working in congregate care facilities and those working in correctional
settings. Yet, Governor Brown and Allen have excluded from Phase 1A individuals living in
correctional settings.
///

1

A State-by-State Look at Coronavirus in Prisons, MARSHALL PROJECT (last updated Jan.
29, 2021), available at https://www.themarshallproject.org/2020/05/01/a-state-by-state-look-atcoronavirus-in-prisons (last visited Feb. 2, 2021).
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The Court acknowledges the difficult and unenviable task faced by defendants Allen and
Governor Brown: they must determine the order in which Oregon citizens will receive a lifesaving vaccine that is limited in supply during a global pandemic. The question of which groups
of Oregonians should receive priority is best left to the policymakers, and is not the question
before this Court. The narrow question before the Court is whether prioritizing those living and
working in congregate care facilities and those working in correctional settings to receive the
vaccine, but denying the same priority for those living in correctional settings, demonstrates
deliberate indifference to the health and safety of those relying on the state’s care.
Our constitutional rights are not suspended during a crisis. On the contrary, during
difficult times we must remain the most vigilant to protect the constitutional rights of the
powerless. Even when faced with limited resources, the state must fulfill its duty of protecting
those in its custody. See Estelle v. Gamble, 429 U.S. 97, 104 (1976) (“It is but just that the public
be required to care for the prisoner, who cannot, by reason of the deprivation of his liberty, care
for himself.”) (quotation marks and citation omitted). For the reasons that follow, the Court finds
that the law and facts clearly favor Plaintiffs’ position, and therefore grants Plaintiffs’ request for
preliminary injunctive relief.
BACKGROUND
I.

THE PARTIES
Paul Maney is a 62-year-old AIC at Oregon State Correctional Institution (“OSCI”) in

Salem, Oregon. (Third Am. Compl. (“TAC”) ¶ 3.) Gary Clift is a 76-year-old AIC at OSCI
(TAC ¶ 4), and George Nulph is a 68-year-old AIC at OSCI. (Id. ¶ 5.) Theron Hall is a 35-yearold AIC at the Oregon State Penitentiary (“OSP”) (id. ¶ 6), and David Hart is a 53-year-old AIC
at OSP. (Id. ¶ 7.) Micah Rhodes was previously an AIC at Columbia River Correctional
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Institution and has now been released from ODOC custody. (Id. ¶ 8.) Sheryl Lynn Sublet is a 63year-old AIC at Coffee Creek Correctional Facility. (Id. ¶ 9.)
Kate Brown is the Governor of the State of Oregon (hereinafter, “Governor Brown”).
(Id. ¶ 11.) Colette Peters is the Director of ODOC (id. ¶ 12), and Heidi Steward is the Deputy
Director of ODOC. (Id. ¶ 13.) Mike Gower is ODOC’s Assistant Director of Operations. (Id. ¶
14.) Mark Nooth is ODOC’s Eastside Institutions Administrator and is responsible for operations
at six ODOC institutions (id. ¶ 15), and Rob Persson is the Westside Institutions Administrator
and is responsible for the remaining eight ODOC institutions. (Id. ¶ 16.) Ken Jeske is the Oregon
Correctional Enterprises (“OCE”) Administrator. (Id. ¶ 17.) Allen is the Director of OHA. (Id. ¶
18.)
Plaintiffs assert allegations on behalf of a class of similarly situated AICs (id. ¶ 19), and
propose three classes: (1) the “Injunctive Relief Class”; (2) the “Damages Class”; and (3) the
“Vaccine Class.” (Id. ¶¶ 20-21.) Plaintiffs allege that the Injunctive Relief Class consists of all
AICs at the highest risk of dying or suffering from severe illness from COVID-19 who are
currently or who will be in the future held in ODOC custody. (Id. ¶ 20.) The Damages Class
includes all AICs who have been continuously housed at ODOC facilities after February 1, 2020
and who have been diagnosed with COVID-19 illness. (Id. ¶ 21.) The Vaccine Class consists of
all prisoners housed in ODOC facilities who have not been offered a COVID-19 vaccine. (Id. ¶
21). Plaintiffs seek only certification of the Vaccine Class at this time. (Pls.’ Mot. to Certify
Class (“Pls.’ Mot.”).)
II.

PROCEDURAL HISTORY
Plaintiffs filed this action in April 2020. On May 12, 2020, Plaintiffs filed a motion for a

temporary restraining order and preliminary injunction, alleging that Defendants’ response to the
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COVID-19 pandemic violated the Eighth Amendment. (ECF No. 14.) On June 1, 2020, the Court
denied Plaintiffs’ motion. (Prelim. Inj. Op. & Order, ECF No. 108.)
On June 26, 2020, Plaintiffs filed a Second Amended Complaint (“SAC”), alleging that
Defendants (1) violated the Eighth Amendment by subjecting AICs to cruel and unusual
punishment by failing to provide adequate healthcare during the COVID-19 pandemic and by
operating ODOC facilities without the capacity to treat, test, or prevent the spread of COVID-19,
and (2) committed negligence in failing to carry out proper preventative measures. (SAC ¶¶ 14858.) On August 3, 2020, Defendants moved for partial summary judgment on the damages
portion of Plaintiffs’ Eighth Amendment claim and on the entirety of Plaintiffs’ state law
negligence claim. (ECF No. 115.)
On December 15, 2020, the Court granted in part and denied in part Defendants’ motion.
(Mot. Summ. J. Op. & Order, ECF No. 149.) On January 22, 2020, the Court granted Plaintiffs’
motion to file a Third Amended Complaint (“TAC”). The TAC proposes a third class of AICs
(the Vaccine Class) and adds Allen as a defendant. (TAC ¶¶ 18, 21.) Plaintiffs now seek
certification of the Vaccine Class and move for a preliminary injunction.
III.

STATE OF THE COVID-19 OUTBREAK IN OREGON PRISONS
The parties agree that COVID-19 is a persistent and dangerous risk to Plaintiffs. (Mot.

Prelim. Inj. at 5-6; Defs.’ Resp. to Mot. Prelim. Inj. (“Defs.’ Resp.”) at 3.) As of June 1, 2020,
when the Court denied Plaintiffs’ first motion for a preliminary injunction, 157 AICs had tested
positive for COVID-19, and one AIC had died while in ODOC custody as a result of COVID-19.
(Prelim. Inj. Op. & Order at 16.) As of December 15, 2020, 1,641 AICs had tested positive for
COVID-19 and nineteen had died. (Summ. J. Op. & Order at 4.) Most recently, as of February 1,
2021, 3,392 AICs have tested positive for COVID-19 in 14 of ODOC’s 15 facilities, and fortytwo AICs have died. See COVID-19 Status at Oregon Department of Corrections Facilities,
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OREGON.GOV, https://www.oregon.gov/doc/covid19/Pages/covid19-tracking.aspx (last visited
Feb. 2, 2021.) Additionally, 806 ODOC staff have tested positive for COVID-19 (and none have
died). (Id.; Third Suppl. Decl. of Joe Bugher (“Bugher Third Suppl. Decl.”) ¶ 8, ECF No. 166.)
ODOC staff and contractors are the primary vector of COVID-19 within ODOC. (Dep. of
Daniel Dewsnup, M.D. (“Dewsnup Dep.”) 57:2-10, ECF No. 157; Dep. of Brad Cain (“Cain
Dep.”) 65:23-66:14, ECF No. 157.) Recently, ODOC determined that all but one COVID-19
infection was transmitted through an ODOC staff member. (Dewsnup Dep. 57:2-10.) Despite
continued efforts by ODOC to monitor the illness and implement various safety measures,
including social distancing (Decl. of Heidi Steward (“Steward Decl.”) ¶¶ 51-52, ECF No. 83),
mask wearing (Suppl. Decl. of Joe Bugher (“Suppl. Bugher Decl.”) Ex. 2, at 1-2, ECF No. 116),
expanded testing (Suppl. Bugher Decl. ¶ 12), and healthcare evaluation for confirmed and
suspected cases (Steward Decl. ¶¶ 37, 40, 54, 61-71), the number of infected AICs in Oregon’s
prisons continues to rise.
ODOC administrators acknowledge that current measures are inadequate to stop the
spread of COVID-19. (Dewsnup Dep. 50:5-25.) Primitive structures, older ventilation systems,
crowding, and dormitory-style housing make it difficult to control the spread of the virus. (Id.
49:12-16, 49:25-50:5, 97:13-21, 98:9-24.) In addition, social distancing is nearly impossible in
ODOC kitchens, laundry facilities, and dormitories. (Id. 49:12-16, 85:10-25; Cain Dep. 95:1321, 96:24-97:2.)
Dormitory housing presents a significant challenge for ODOC. (Dewnsup Dep. 49:12-16;
50:17-22.) ODOC administrators have determined that the only way to achieve proper social
distancing in ODOC facilities would be to house all AICs in celled units. (Id. 49:12-16.) This
would require an estimated fifty to sixty percent reduction in AIC population. (Id. 49:25-50:4.)
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While masking remains a primary means of reducing transmission in ODOC facilities, AICs and
staff did not readily accept masking recommendations. (Id. 97:16-21, 98:14-24, 134-135, 139:1025; Cain Dep. 59:1-24, 63:3-23, 65:1-10.) To date, non-compliance with masking requirements
remains an ongoing problem at ODOC facilities. (Dewsnup Dep. 99:13-18, 134-135, 139:10-11;
Cain Dep. 65: 1-10, 113:7-11.)
IV.

THE ARRIVAL OF VACCINES
On December 11, 2020, the U.S. Food and Drug Administration (“FDA”) issued the first

emergency use authorization (EUA) for use of the Pfizer-BioNTech vaccine for the prevention of
COVID-19.2 A week later, the FDA issued a second EUA for the Moderna COVID-19 vaccine.3
A.

Oregon’s COVID-19 Vaccination Plan

OHA is the entity responsible for determining vaccine priority and allocation of COVID19 vaccines in Oregon. (Bugher Third Suppl. Decl. ¶ 6; Decl. of Lydia (Mimi) Luther (“Luther
Decl.”) ¶ 4, ECF No. 167.) In that role, OHA has established a phased sequencing plan for
vaccine distribution throughout the state (“Vaccination Plan”). (Bugher Third Suppl. Decl. ¶ 6;
Luther Decl. ¶ 4.) OHA’s Vaccination Plan “creates a framework for distributing and sequencing
COVID-19 vaccines throughout Oregon based on equity, individual, environmental and activity

2

See FDA Takes Key Action in Fight Against COVID-19 by Issuing Emergency Use
Authorization for First COVID-19 Vaccine, U.S. FOOD & DRUG. ADMIN. (Dec. 11, 2020),
available at https://www.fda.gov/news-events/press-announcements/fda-takes-key-action-fightagainst-covid-19-issuing-emergency-use-authorization-first-covid-19 (last visited Feb. 2, 2021).
3

See FDA Takes Additional Action in Fight Against COVID-19 By Issuing Emergency
Use Authorization for Second COVID-19 Vaccine, U.S. FOOD & DRUG. ADMIN. (Dec. 18, 2020),
available at https://www.fda.gov/news-events/press-announcements/fda-takes-additional-actionfight-against-covid-19-issuing-emergency-use-authorization-second-covid (last visited Feb. 2,
2021).
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factors that put people more at risk for contracting or spreading the virus or experiencing serious
health consequences from the virus.”4
Both in Oregon and across the country, the supply of the vaccine is limited. (Luther Decl.
¶ 10.) Consequently, it is impossible to provide the vaccine to everyone who wants it. (Id. ¶ 10.)
In an effort equitably to distribute the vaccine, OHA created tiered priorities in each phase of
vaccine distribution. The first phase—Phase 1A—is divided into four subgroups. (Id. Att. 1.) As
relevant here, Group 2 includes:
•

[L]ong-term care facilities, including all paid and unpaid [healthcare
personnel], all staff and contractors, including residents [] of:
o

Residential care facilities

o

Adult foster care

o

Group homes for people with intellectual and developmental
disabilities

o

Other similar congregate care sites

o

Hospice programs

o

Mobile crisis care and related services

o

Individuals working in a correctional setting

(Id.) According to the latest version of the Vaccine Plan, childcare providers and early learning
and K-12 educators and staff became eligible for the vaccine as of January 25, 2021. (Id. ¶ 7, Att.
1.) Older adults will be eligible based on age beginning on February 8, 2021. (Luther Decl. ¶ 7.)
///
///

4

Health equity drives distribution to ensure vaccine accessibility, OREGON.GOV (Dec.
18, 2020), available at
https://www.oregon.gov/oha/ERD/Pages/Phase1aOfVaccinePlanTargetsWideRangeOfHealthSett
ings.aspx (last visited Feb. 2, 2021).
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Vaccine Availability and Delivery to ODOC Staff

ODOC staff and contractors are included in the highest priority of OHA’s phasing.
(Bugher Third Suppl. Decl. ¶ 7; Luther Decl. ¶ 5.) ODOC currently has 4,400 staff and
contractors. (Bugher Third Suppl. Decl. ¶ 5.) As of January 28, 2021, ODOC has received 4,600
doses of the Moderna COVID-19 vaccine. (Id. ¶ 14.) As of January 29, 2021, all ODOC staff and
contractors have been offered the first dose of the COVID-19 vaccine. (Id. ¶ 16.) ODOC strongly
encourages (but does not require) its staff and contractors to be vaccinated. (Id. ¶ 15.)
Initially, ODOC estimated that approximately fifty-five percent of staff would accept the
vaccine when offered to them. (Id. ¶ 17.) To date, ODOC has administered only 1,500 first
doses, which constitutes approximately thirty-four percent of its staff and contractors, a lower
number than expected.5 (Id. ¶¶ 17-18.)
C.

Vaccine Priority for AICs

A limited number of AICs who work in prison health care settings are included in the
Phase 1A category. (Bugher Third Suppl. Decl. ¶ 9; Luther Decl. ¶ 6.) To date, 91 AIC health
care workers have been vaccinated. (Bugher Third Suppl. Decl. ¶ 21.) AICs with work
assignments other than in a health care setting are not included in Phase 1A, despite its priority
for “individuals working in a correctional setting.” (Luther Decl. ¶ 20; Att. 1.)
On January 16 and 17, 2021, due to an apparent miscommunication regarding eligibility
categories, ODOC offered vaccines to 1,558 AICs who were over sixty or who had medical

5

OHA provides vaccines directly to facilities to conduct their own vaccinations,
however, ODOC staff and contractors are also eligible to obtain vaccines through local public
health providers. (Bugher Third Suppl. Decl. ¶ 18; Luther Decl. ¶ 16.) OHA does not track how
many “individuals working in a correctional setting” have received the vaccine to date. (Luther
Decl. ¶ 12.) Consequently, ODOC and OHA do not have complete data on the total number of
staff and contractors who have received the first dose of the vaccine. (Bugher Third Suppl. Decl.
¶ 18; Luther Decl. ¶ 16.)
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vulnerabilities. (Bugher Third Suppl. Decl. ¶¶ 22, 26.) Of those offered the vaccine, 1,343 AICs
chose to be vaccinated, for an acceptance rate of eighty-six percent. (Id. ¶ 26.) An additional 316
adults under age sixty received the vaccine because there were leftover doses. (Id. ¶ 27.) The
remaining AIC population—an estimated 10,400 people6—have not been offered a COVID-19
vaccine and are not scheduled for vaccination within OHA’s Vaccination Plan. (Id. ¶ 10; Luther
Decl. ¶ 7.)
D.

Future Vaccination Plans for AICs

According to OHA guidance, the remaining AICs will be included in the next phase of
the vaccine rollout–Phase 1B. (Bugher Third Suppl. Decl. ¶ 10; Luther Decl. ¶ 7, Att. 1.) OHA
has developed a broad set of eligibility criteria for Phase 1B, but OHA has not yet included any
prioritization within this group. (Luther Decl. Att. 1.) ODOC anticipates that it will prioritize
vaccinating medically vulnerable AICs, which constitutes approximately 7,000 individuals.
(Bugher Third Suppl. Decl. ¶¶ 33-35.) Of those individuals, 1,500 were already vaccinated as a
result of the miscommunication. (Id. ¶ 35.) To date, neither ODOC nor OHA have finalized
plans for vaccinating the general population of AICs. (Id. ¶ 10; Luther Decl. ¶ 7.)
DISCUSSION
I.

LEGAL STANDARDS
A.

Provisional Class Certification

“Courts in the Ninth Circuit ‘routinely grant provisional class certification for purposes of
entering injunctive relief.’” Ahlman v. Barnes, 445 F. Supp. 3d 671, 682 (C.D. Cal. 2020)
(citation omitted). Plaintiffs seeking class certification must satisfy the requirements of FED. R.

6

The Court takes judicial notice that, as of December 2020, there are 12,073 adults in
ODOC custody. (Pls.’ Unopposed Motion Jud. Notice ¶ 2, ECF No. 168; Order Granting Pls.’
Unopposed Mot. Jud. Notice, ECF No. 171.)
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CIV. P. 23(a). See Wang v. Chinese Daily News, Inc., 737 F.3d 538, 542 (9th Cir. 2013). Under
FED. R. CIV. P. 23(a), plaintiffs seeking class certification must satisfy four requirements: (1)
numerosity, (2) commonality, (3) typicality, and (4) adequacy of representation. Id. “Class
certification is proper only if the [district] court has concluded, after a ‘rigorous analysis,’ that
[FED. R. CIV. P.] 23(a) has been satisfied.” Id. at 542-43 (quoting Wal-Mart Stores, Inc. v. Dukes,
564 U.S. 338, 351 (2011)).
Plaintiffs seeking class certification must also satisfy the requirements of at least one of
the categories under FED. R. CIV. P. 23(b). See Wang, 737 F.3d at 542. Here, Plaintiffs seek
provisional class certification of their claims under FED. R. CIV. P. 23(b)(2). (See Pls.’ Mot. at 2,
seeking an order certifying a class action under Fed. R. Civ. P. 23(b)(2).) Rule 23(b)(2) provides
that class certification is appropriate if “the party opposing the class has acted or refused to act
on grounds that apply generally to the class, so that final injunctive relief or corresponding
declaratory relief is appropriate respecting the class as a whole.” FED. R. CIV. P. 23(b)(2).
Plaintiffs “bear the burden of demonstrating that each element of [FED. R. CIV. P.] 23 is
satisfied.” Gessele v. Jack in the Box, Inc., No. 3:10-cv-960-ST, 2013 WL 1326563, at *31 (D.
Or. Jan. 28, 2013). Although the Court’s analysis under FED. R. CIV. P. 23 “will entail some
overlap with the merits of the plaintiffs’ underling claim[s],” the primary focus of the district
court’s analysis is “not on the merits of the plaintiffs’ claims.” Id. In resolving a dispute about
whether class certification is proper, the district court “may consider material beyond the
pleadings and require supplemental evidentiary submissions by the parties.” Id. (citing Blackie v.
Barrack, 524 F.2d 891, 901 n.17 (9th Cir. 1975)).
///
///
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Preliminary Injunction7

A party seeking a preliminary injunction “must demonstrate (1) it is likely to succeed on
the merits, (2) it is likely to suffer irreparable harm in the absence of preliminary relief, (3) the
balance of equities tips in its favor, and (4) an injunction is in the public interest.” Sovereign v.
Deutsche Bank, 856 F. Supp. 2d 1203, 1217 (D. Or. 2012) (citing Winter v. Nat. Res. Def.
Council, 555 U.S. 7, 20 (2008)). The elements of the test are “balanced, so that a stronger
showing of one element may offset a weaker showing of another. For example, a stronger
showing of irreparable harm to plaintiff might offset a lesser showing of likelihood of success on
the merits.” Id. (quoting All. for the Wild Rockies v. Cottrell, 632 F. 3d. 1127, 1131 (9th Cir.
2011)). “When the government is a party, [the] last two factors merge.” Drakes Bay Oyster Co.
v. Jewell, 747 F.3d 1073, 1092 (9th Cir. 2014) (citing Nken v. Holder, 556 U.S. 418, 435
(2009)).8
///

7

Although styled as a motion for a temporary restraining order and preliminary
injunction, Defendants correctly point out that the relief Plaintiffs seek is a preliminary
injunction. (Defs.’ Resp. at 5.)
8

The Ninth Circuit also provides an additional preliminary injunctive relief test: the
“serious questions” test. All. for the Wild Rockies, 632 F.3d at 1131-32. Under this test, “‘serious
questions going to the merits’ and a hardship balance that tips sharply toward the plaintiff can
support issuance of an injunction, assuming the other two elements of the Winter test are also
met.” Id. at 1132. A court may grant a preliminary injunction “if there is a likelihood of
irreparable injury to plaintiff; there are serious questions going to the merits; the balance of
hardships tips sharply in favor of the plaintiff; and the injunction is in the public interest.”
Innovation Law Lab v. Nielsen, 310 F. Supp. 3d 1150, 1156 (D. Or. 2018) (quoting M.R.
Dreyfus, 697 F.3d 706, 725 (9th Cir. 2012)). However, where, as here, Plaintiffs seek a
mandatory injunction, courts decline to apply the “serious questions” standard. See P.P. v.
Compton Unified Sch. Dist., 135 F. Supp. 3d 1126, 1135 (C.D. Cal. 2015) (“Plaintiffs seek
a mandatory injunction, the Court declines to interpret the ‘serious questions’ standard for
purposes of the Motion as inconsistent with the Ninth Circuit’s guidance that a mandatory
injunction not issue in ‘doubtful cases’ and not be granted ‘unless the facts and law clearly favor
the moving party.’”); Guerra v W. L.A. College, No. CV 16-6796-MWF (KSx), 2016 WL
11619872, at *4 (C.D. Cal. Nov. 2, 2016) (same).
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Mandatory Injunction

A “mandatory injunction orders a responsible party to take action” and “is particularly
disfavored.” Marlyn Nutraceuticals, Inc. v. Mucos Pharma GmbH & Co., 571 F.3d 873, 878-79
(9th Cir. 2009) (citation and quotation marks omitted). The “already high standard for granting a
TRO or preliminary injunction is further heightened when the type of injunction sought is a
‘mandatory injunction.’” Innovation Law Lab, 310 F. Supp. 3d at 1156 (citing Garcia v. Google,
Inc., 786 F.3d 733, 740 (9th Cir. 2015)). A plaintiff requesting a “mandatory injunction” must
“establish that the law and facts clearly favor her position, not simply that she is likely to
succeed.” Id. (quoting Garcia, 786 F.3d at 740).
D.

Prison Litigation Reform Act

The Prison Litigation Reform Act (“PLRA”) imposes additional restrictions on a court’s
ability to grant injunctive relief. Any such “[1] relief must be narrowly drawn, [2] extend no
further than necessary to correct the harm the court finds requires preliminary relief, and [3] be
the least intrusive means necessary to correct the harm.” 18 U.S.C. § 3626(a)(2). The PLRA
requires that courts “give substantial weight to any adverse impact on public safety or the
operation of a criminal justice system caused by the preliminary relief and shall respect the
principles of comity[.]” Id. Preliminary relief relating to prison conditions “shall automatically
expire on the date that is 90 days after its entry, unless the court makes findings required under
subsection (a)(1) for the entry of prospective relief and makes the order final before the
expiration of the 90-day period.” Id.
II.

ANALYSIS
A.

The Vaccine Class

Plaintiffs move for provisional class certification in connection with their motion for a
preliminary injunction pursuant to FED. R. CIV. P. 23(a) and 23(b)(2). Plaintiffs seek to
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provisionally certify the following class: “All adults in custody housed at Oregon Department of
Corrections facilities (ODOC) who have not been offered COVID-19 vaccinations.” (Pls.’ Mot.
at 2.) Defendants argue that the proposed class is overbroad and ask the Court to limit the class
to medically vulnerable and elderly AICs. (Defs.’ Resp. to Mot. at 2.)
1.

Rule 23(a)’s Requirements

The Court begins by addressing whether Plaintiffs have satisfied the four requirements of
FED. R. CIV. P. 23(a) (i.e., numerosity, commonality, typicality, and adequacy of representation).
The only requirement in dispute is commonality.
a.

Numerosity

The proposed class must be “so numerous that joinder of all members is impracticable.”
FED. R. CIV. P. 23(a)(1). “In the District of Oregon, as in many other districts, there is a ‘rough
rule of thumb’ that 40 class members is sufficient to meet the numerosity requirement.”
McKenzie Law Firm, P.A. v. Ruby Receptionists, Inc., No. 3:18-cv-1921-SI, 2020 WL 1970812,
at *4 (D. Or. Apr. 24, 2020) (citations omitted). Plaintiffs allege that the proposed class consists
of approximately 10,400 members. Defendants do not dispute this allegation. Accordingly, Rule
23(a)(1)’s numerosity requirement is satisfied.
b.

Commonality

To meet the commonality requirement, Plaintiffs “must show that the class members
suffered the ‘same injury’—that their claims depend upon a ‘common contention.’” Id. (quoting
Wal-Mart, 564 U.S. at 350). This common contention must also “‘be of such a nature that it is
capable of classwide resolution—which means that determination of its truth or falsity will
resolve an issue that is central to the validity of each one of the claims in one stroke.’” Id. “Class
members, however, need not have every issue in common: commonality requires only ‘a single
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significant question of law or fact’ in common.” Id. (quoting Mazza v. Am. Honda Motor Co.,
666 F.3d 581, 589 (9th Cir. 2012), and citing Wal-Mart, 564 U.S. at 359).
Defendants argue that Plaintiffs’ proposed class is overbroad. Relying on Walmart v.
Dukes, Defendants contend that medically vulnerable AICs and other AICs do not raise
sufficiently common questions of law and fact to satisfy the commonality prong. (Defs.’ Resp. at
4.) The Court disagrees. In Dukes, the court declined to certify a class consisting of all women
Wal-Mart employees who “held a multitude of jobs, at different levels of Wal-Mart’s hierarchy
for variable lengths of time, in 3,400 stores, sprinkled across 50 states . . . subject to a variety of
regional policies that all differed[.]” 564 U.S. at 359-60. Importantly, the Dukes court was not
only concerned with the breadth of the class and its claims, but rather found that the plaintiffs
had failed to demonstrate commonality because they “wish to sue about literally millions of
employment decisions at once.” Id. at 352.
Dukes is distinguishable from the present case. Unlike in Dukes, Plaintiffs challenge a
single decision made by Defendants, about which common questions of law and fact exist.
Common questions of fact include: (1) what priority the OHA should give to AICs in light of the
limited supply of the COVID-19 vaccine; (2) to what extent the COVID-19 infection and death
rate of AICs should impact priority; and (3) whether and to what extent exigencies of a pandemic
alter government officials’ obligations to individuals in their custody. (See Pls.’ Mot. at 6; Pls.’
Reply at 2-3.) In addition, at least one common question of law exists: whether Defendants’
decision not to offer the COVID-19 vaccine to AICs when offered to individuals working in a
correctional setting and individuals living and working in other congregate care settings violates
the Eighth Amendment. The fact that medically vulnerable and general population AICs
experience different levels of risk does not preclude a finding of commonality. See McKenzie,
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2020 WL 1970812, at *4 (noting that “commonality requires only a single significant question of
law or fact in common”); Baxley v. Jividen, No. 3:18-1526, 2020 WL 7489759, at *3 (S.D.W.
Va. Dec. 21, 2020) (rejecting the defendant’s commonality argument for similar reasons and
noting that “at least one common question of law exists: whether the Defendant’s health care
policies or practices evince deliberate indifference to the medical and mental health needs of
pretrial detainees and inmates”).
Furthermore, federal courts across the country have certified similar classes of detainees
bringing claims arising from the COVID-19 pandemic. See, e.g., Baxley, 2020 WL 7489759, at
*3-5 (rejecting the defendant’s overbreadth argument and certifying a “Jail Class” consisting of
“[a]ll persons who are, or who will be, admitted to a jail in West Virginia”); Criswell v.
Boudreaux, No. 1:20-cv-01048-DAD-SAB, 2020 WL 5235675, at *12 (E.D. Cal. Sept. 2, 2020)
(provisionally certifying a class defined as “all people who are now, or in the future will be,
incarcerated in Tulare County Jails”); Gayle v. Meade, No. 20-21553-CIVCOOKE/GOODMAN, 2020 WL 3041326, at *16 (S.D. Fla. June 6, 2020) (certifying a class of
“[a]ll civil immigration detained individuals held by Respondents at [three different detention
centers] when this action was filed, since this action was filed, or in the future”); Zepeda Rivas v.
Jennings, 445 F. Supp. 3d 36, 39 (N.D. Cal. Apr. 29, 2020) (provisionally certifying a class of all
immigrant detainees at the Mesa Verde Detention Facility and the Yuba County Jail); Roman v.
Wolf, No. 5:20-cv-768 (TJH) (PHV), 2020 WL 1952656, at *12 (C.D. Cal. Apr. 23, 2020),
affirmed in part, vacated in part by 829 F. App’x 165 (9th Cir. 2020) (issuing preliminary
injunctive relief for a class of all noncitizens detained at Adelanto Detention Center); Savino v.
Souza, 453 F. Supp. 3d 441, 448-452 (D. Mass. Apr. 8, 2020) (certifying a class defined as “[a]ll
civil immigration detainees who are now [] held by Respondents-Defendants” at the county jail
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and ICE detention center); Frahait v. U.S. Immigr. & Customs Enf’t, 445 F. Supp. 3d 709, 73641 (C.D. Cal. 2020) (provisionally certifying two subclasses consisting of “[a]ll people who are
detained in ICE custody who have one of the Risk Factors placing them at heightened risk of
severe illness and death upon contracting the COIVD-19 virus” and “[a]ll people who are
detained in ICE custody whose disabilities place them at heightened risk of severe illness and
death upon contacting the COVID-19 virus”); but see Torres v. Milusnic, 472 F. Supp. 3d 713,
746 (C.D. Cal. July 14, 2020) (limiting class to all AICs over the age of 50 and with underlying
health conditions); Wilson v. Williams, No. 4:20-cv-00794, 2020 WL 1940882, at *8 (N.D. Ohio
Apr. 22, 2020), vacated on other grounds by 961 F.3d 829 (6th Cir. 2020) (limiting the
petitioner’s subclass from all inmates to only those identified by the CDC as being at higher risk
of complications from COVID-19).
Next, Defendants argue that it is “inconsistent” for Plaintiffs to seek certification for all
AICs given that Plaintiffs’ allegations in their TAC recognize distinctions between medically
vulnerable and other AICs. (Defs.’ Resp. at 4.) The Court disagrees for two reasons. First,
Defendants do not acknowledge allegations in Plaintiffs’ TAC related to the vaccine and the
proposed Vaccine Class. (See TAC ¶¶ 21, 32-33, 66-67, 152-54.) Second, as Plaintiffs correctly
point out, class certification is not resolved solely on the pleadings. See Gessele, 2013 WL
1326563, at *31 (noting that, in considering whether class certification is proper, the district
court “may consider material beyond the pleadings and require supplemental evidentiary
submissions by the parties”).
Finally, Defendants assert that “[a]n excessive risk for a vulnerable person may not be
excessive for a healthy person, particularly when the underlying issue plaintiffs seek to litigate is
priority between different groups.” (Defs.’ Resp. at 5.) It is true that exposure to the virus poses a
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significant danger to older and medically vulnerable AICs. However, here all of the proposed
class members have suffered the same alleged injury—the substantial risk of contracting
COVID-19 while housed in a correctional setting due to the lack of prompt vaccination—and all
class members would benefit from an order requiring that Defendants prioritize vaccines to
AICs. The fact that some class members are at a higher risk than others does not change the
alleged constitutional injury. See Savino, 453 F. Supp. at 452 (“[A]lthough a presently existing
risk may ultimately result in different future harm for different inmates—ranging from no harm
at all to death—every inmate suffers exactly the same constitutional injury when he is exposed to
a single statewide [Department of Corrections] policy or practice that creates a substantial risk of
serious harm. Here, too, the otherwise healthy Detainees face a substantial risk of serious harm
from COVID-19.” (quoting Parsons v. Ryan, 754 F.3d 657, 678 (9th Cir. 2014))); see also
Roman v. Wolf, 829 F. App’x 165, 173 (9th Cir. 2020) (“We further hold that the district court
did not err by provisionally certifying a class of all Adelanto detainees. The alleged due process
violations exposed all Adelanto detainees to an unnecessary risk of harm, not just those who are
release-eligible or uniquely vulnerable to COVID-19.”).
The Court finds that the differences between the two groups of AICs does not defeat
commonality. Accordingly, the Court concludes that Plaintiffs have satisfied the commonality
requirement.
c.

Typicality

To satisfy the typicality requirement, Plaintiffs “must show that the named parties’ claims
or defenses are typical of the claims or defenses of the class.” McKenzie, 2020 WL 1970812, at
*5 (citing FED. R. CIV. P. 23(a)(3)). Under this subsection’s “permissive standards,” the
“‘representative’s claims are typical if they are reasonably co-extensive with those of absent
class members; they need not be substantially identical.’” Id. (quoting Hanlon v. Chrysler Corp.,
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150 F.3d 1011, 1020 (9th Cir. 1998)). In assessing “whether claims and defenses are typical,
courts often look to ‘whether other members have the same or similar injury, whether the action
is based on conduct which is not unique to the named plaintiffs, and whether other class
members have been injured by the same course of conduct.’” Id. (quoting Hanon v.
Dataproducts Corp., 976 F.2d 497, 508 (9th Cir. 1992)).
The Court finds that class representatives Hall and Sublet’s claims are typical of the
class. Both representatives are currently AICs, are subject to substantial risk of exposure to
COVID-19, and challenge the same process regarding Defendants’ failure to prioritize vaccine
doses to AICs. See, e.g., Martinez-Brooks v. Easter, 459 F. Supp. 3d 411, 451-52 (D. Conn. May
12, 2020) (finding typicality requirement was similarly satisfied because “the process at issue is
applicable to all inmates” and “each member’s claim arises from the same course of events—the
establishment and operation of this process [regarding home confinement and compassionate
release]—and each class member makes similar legal arguments to prove the defendant’s
liability”) (internal quotations and citation omitted).
d.

Adequacy of Representation

“Rule 23(a)(4) states that before a class can be certified, a court must find that ‘the
representative parties will fairly and adequately protect the interests of the class.’” McKenzie,
2020 WL 1970812, at *6 (quoting FED. R. CIV. P. 23(a)(4)). The adequacy of representation
requirement “turns on two questions: (1) whether ‘the named plaintiffs and their counsel have
any conflicts of interest with other class members’; and (2) whether ‘the named plaintiffs and
their counsel [will] prosecute the action vigorously on behalf of the class.’” Id. at 6 (quoting
Hanlon, 150 F.3d at 1020).
Plaintiffs submit evidence of their counsel’s experience litigating class actions and
complex cases, including cases on behalf of AICs. (Decl. of David F. Sugerman (“Sugerman
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Decl.”) ¶¶ 2-11, ECF No. 169.) Defendants do not challenge the adequacy of Plaintiffs’ counsel.
(Defs.’ Resp. to Mot. at 2.) In addition, there is no conflict between Plaintiffs and members of
the class. (Pls.’ Mot. at 7.) Accordingly, the Court finds that Plaintiffs satisfy the adequacy
requirement.
e.

Conclusion

For these reasons, the Court finds that Plaintiffs have satisfied FED. R. CIV. P. 23(a)’s
requirements.
2.

Rule 23(b)(2)’s Requirements

Once the requirements of Rule 23(a) are met, “Federal Rule of Civil Procedure 23(b)(2)
provides that a class action may be maintained . . . if ‘the party opposing the class has acted or
refused to act on grounds that apply generally to the class, so that final injunctive relief or
corresponding declaratory relief is appropriate respecting the class as a whole.’” Torres, 472 F.
Supp. 3d at 746 (quoting FED. R. CIV. P. 23(b)(2)).
Because Defendants’ actions and inaction apply to the class generally, the Court
determines that Rule 23(b)(2)’s requirements are satisfied. Defendants’ failure to offer available
COVID-19 vaccine doses to AICs is applicable to each member of the class so that injunctive
relief is appropriate to the class as a whole. Accordingly, the Court finds that Rule 23(b)(2) is
satisfied.
3.

Conclusion

For the reasons stated, the Court finds that Plaintiffs have met FED. R. CIV. P. 23(a) and
23(b)(2)’s requirements provisionally to certify the Vaccine Class.
///
///
///
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Preliminary Injunction9

Plaintiffs assert that Defendants’ failure to provide them with the COVID-19 vaccine
violates their Eighth Amendment right to reasonable protection from severe illness or death.
Plaintiffs ask the Court to require Defendants to “offer vaccinations to adults in custody starting
immediately, subject to vaccine availability, and to complete the process as promptly as
practicable.” (Mot. Prelim. Inj. at 3.) Defendants respond that Plaintiffs cannot establish a
likelihood of success on the merits of their claim or that the balance of the equities and public
interest in their favor. Defendants also argue that Plaintiffs’ proposed remedy is not narrowly
tailored.
The Court must evaluate the four factors outlined by the Supreme Court in Winter to
determine if Plaintiffs have established the need for preliminary injunctive relief: (1) likelihood
of success on the merits, (2) irreparable harm in the absence of preliminary relief, (3) the balance
of equities, and (4) the public interest. See Sovereign, 856 F. Supp. 2d at 1217 (citing Winter,
555 U.S. at 20). In addition, because Plaintiffs are requesting a mandatory injunction, the Court
must also conclude that “the law and facts clearly favor [their] position[.]” Innovation Law Lab,
310 F. Supp. 3d at 1156 (quoting Garcia, 786 F.3d at 740).
1.

Likelihood of Success on the Merits

Plaintiffs allege that Defendants’ failure promptly to offer COVID-19 vaccine doses to
AICs violates the Eighth Amendment. “A public official’s ‘deliberate indifference to a prisoner’s
serious illness or injury’ violates the Eighth Amendment ban against cruel punishment.” Clement
v. Gomez, 298 F.3d 898, 904 (9th Cir. 2002) (quoting Estelle, 429 U.S. at 105). “Deliberate

The PLRA provides that “[n]o action shall be brought with respect to prison conditions
under [42 U.S.C. § 1983], or any other Federal law, by a prisoner confined in any jail, prison, or
other correctional facility until such administrative remedies as available are exhausted.” 42
U.S.C. § 1997e(a). Defendants do not raise an exhaustion challenge here.
9
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indifference ‘may appear when prison officials deny, delay or intentionally interfere with
medical treatment, or it may be shown by the way in which prison physicians provide medical
care.’” Criswell v. Boudreaux, No. 1:20-cv-01048-DAD-SAB, 2020 WL 7646405, at *21 (E.D.
Cal. Dec. 23, 2020) (quoting Colwell v. Bannister, 763 F.3d 1060, 1066 (9th Cir. 2014)).
Plaintiffs must establish that they were “confined under conditions posing a risk of ‘objectively,
sufficiently serious’ harm and that the officials had a ‘sufficiently culpable state of mind’ in
denying the proper medical care.” Clement, 298 F.3d at 904 (citing Wallis v. Baldwin, 70 F.3d
1074, 1076 (9th Cir. 1995)). “Thus, there is both an objective and a subjective component to an
actionable Eight Amendment violation.” Id.
To satisfy the objective prong, a plaintiff must “show a serious medical need by
demonstrating that failure to treat [the] prisoner’s condition could result in further significant
injury or the unnecessary and wanton infliction of pain.” Hopton v. Fresno Cty. Human Health
Sys., No. 1:20-cv-0141-NONE-SKO, 2020 WL 1028365, at *5 (E.D. Cal. Mar. 3, 2020) (citing
Wilhelm v. Rotman, 680 F.3d 1113, 1122 (9th Cir. 2012)). “The subjective component requires
the inmates to show that the officials had the culpable mental state, which is deliberate
indifference to a substantial risk of serious harm.” Clement, 298 F.3d at 904 (citation and
quotation marks omitted).
“Deliberate indifference” is established only when “the official knows of and disregards
an excessive risk to inmate health or safety; the official must be both aware of the facts from
which the inference could be drawn that a substantial risk of serious harm exists, and he must
also draw the inference.” Id. (citing Farmer v. Brennan, 511 U.S. 825, 837 (1994)). “A prison
official’s duty under the Eighth Amendment is to ensure reasonable safety,” and “prison officials
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who act reasonably cannot be found liable[.]” Farmer, 511 U.S. at 844-45 (quoting Helling v.
McKinney, 509 U.S. 25, 33 (1993)).
a.

Objective Prong

Plaintiffs argue that receiving the COVID-19 vaccine is a “serious medical need.” (Mot.
Prelim. Inj. at 12.) Defendants do not challenge the objective prong (Defs.’ Resp. at 5), and the
Court agrees that the COVID-19 vaccine is a “serious medical need” for AICs. Cf. Patel v. Cnty.
of Orange, No. 8:17-cv-01954-JLS-DFM, 2019 WL 4238875, at *6 (C.D. Cal. June 19, 2019)
(“Helling indicated that the exposure to the risk of contracting hepatitis is enough to state an
Eighth Amendment claim. Thus, the need for vaccines to prevent the contraction of hepatitis
logically is a ‘serious’ medical need.” (citing Helling, 509 U.S. at 33)).
b.

Subjective Prong

The parties dispute whether Plaintiffs are likely to establish the subjective prong. The
Court must determine if Plaintiffs will be able to establish that Defendants are aware of, but are
disregarding, an excessive risk to AICs’ health or safety by denying them a COVID-19 vaccine.
It is clear that Defendants are aware of the serious risk that COVID-19 poses to AICs,
and the critical role that vaccines play in controlling the spread of the virus. (See Defs.’ Resp. at
3); see also Awshana v. Adducci, 453 F. Supp. 3d 1045, 1054 (E.D. Mich. 2020) (“There is no
doubt that [defendants] are aware of the grave threat posed by the pandemic and the exacerbated
risk caused by the close quarters of the detention facilities.”); see also Valentine v. Collier, No.
4:20-CV-1115, 2020 WL 1916883, at *10 (S.D. Tex. Apr. 20, 2020) (“The risk of COVID-19 is
obvious.”); Farmer, 511 U.S. at 842 (“[A] fact finder may conclude that a prison official knew of
a substantial risk from the very fact that the risk was obvious.”).
The parties disagree, however, whether Defendants have acted with deliberate
indifference to the risk posed by COVID-19. Plaintiffs argue that by “[t]aking no action to have
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AICs placed within a timely vaccination window means [Defendants] have been deliberately
indifferent.” (Mot. Prelim. Inj. at 14.) Defendants counter that “[t]here are simply not enough
vaccine doses for everyone to get one immediately” and that Defendants have responded
reasonably to the vaccine shortage. (Defs.’ Resp. at 8.)
The Eighth Amendment imposes an obligation on Defendants to protect the people in
their custody because they cannot protect themselves. See McGuckin v. Smith, 974 F.2d 1050,
1059 (9th Cir. 1992) (“‘[T]he government has an obligation to provide medical care for those
whom it punishes by incarceration,’ and cannot be deliberately indifferent to the medical needs
of its prisoners.” (quoting Estelle, 429 U.S. at 104 (“An inmate must rely on prison authorities to
treat his medical needs; if the authorities fail to do so, those needs will not be met.”)); Helling,
509 U.S. at 32 (“[W]hen the State takes a person into its custody and holds him there against his
will, the Constitution imposes upon it a corresponding duty to assume some responsibility for his
safety and general well being.” (quoting Deshaney v. Winnebago Cnty. Dep’t of Soc. Servs., 489
U.S. 189, 199-200 (1989))).
Courts have also long recognized that prison officials have an Eighth Amendment duty to
protect inmates from exposure to communicable diseases. See, e.g., Helling, 509 U.S. at 33
(finding prison officials may not “be deliberately indifferent to the exposure of inmates to a
serious, communicable disease”); Hutto v. Finney, 437 U.S. 678, 682-83 (1978) (affirming a
finding of an Eighth Amendment violation where a facility housed individuals in crowded cells
with others suffering from infectious diseases, such as Hepatitis and venereal disease, and the
individuals’ “mattresses were removed and jumbled together each morning, then returned to the
cells at random in the evening”); Andrews v. Cervantes, 493 F.3d 1047, 1050 (9th Cir. 2007)
(recognizing a cause of action under the Eighth Amendment and 42 U.S.C. § 1983 for an alleged
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policy of not screening inmates for infectious diseases—HIV, Hepatitis C, and Heliobacter
pylori—and for housing contagious and healthy individuals together during a known “epidemic
of hepatitis C”); Trevizo v. Webster, No. CV 17-5868-MWF (KS), 2018 WL 5917858, at *4
(C.D. Cal. Sept. 6, 2018) (“It is well accepted that such ‘substantial risks of harm’ include
‘exposure of inmates to a serious, communicable disease[,]’” including MRSA (citing Helling,
509 U.S. at 33); see also Loftin v. Dalessandri, 3 F. App’x 658, 663 (10th Cir. 2001)
(recognizing an Eighth Amendment claim for knowingly housing the defendant in a cell with
individuals who had tested positive for tuberculosis).10
Plaintiffs’ recent evidence demonstrates that individuals in ODOC custody continue to
lack the means to protect themselves from exposure to COVID-19 and, in some cases, risk being
disciplined in attempting to do so. (See Decl. of Bryan MacDonald (“MacDonald Decl.”) ¶ 6)
(AIC testified that on January 21, 2021, fifteen AICs in his dorm tested positive for COVID-19
and were not removed from the dorm and that he observed ODOC staff order an AIC to return to
his bunk after he tried to socially distance from his bunkmate who had tested positive for

See also Brigaerts v. Cardoza, 952 F.2d 1399 (9th Cir. 1992) (“Repeated exposure to
contagious diseases may violate the eighth amendment if prison officials show deliberate
indifference to serious medical needs.”); Glick v. Henderson, 855 F.2d 536, 539-40 (8th Cir.
1988) (finding the plaintiff “could have a colorable claim under § 1983 if he could show that
there is ‘a pervasive risk of harm to inmates’ of contracting the AIDS virus and if there is ‘a
failure of prison officials to reasonably respond to that risk.’”) (citation omitted); Lareau v.
Manson, 651 F.2d 96, 98 (2d Cir. 1981) (affirming the district court’s finding that overcrowding
and “failure to screen new inmates for communicable diseases” violated sentenced inmates’
Eighth Amendment rights); Gates v. Collier, 501 F.2d 1291, 1300 (5th Cir. 1974) (affirming the
district court’s finding of an Eighth Amendment violation in part because “inmates with serious
contagious diseases [we]re allowed to mingle with the general prison population”); Ferguson v.
Bd. of Cnty. Commissioners of Sierra Cty., No. CV 11-1001 WPL/CG, 2013 WL 12334214, at
*8 (D.N.M. Apr. 2, 2013) (recognizing a claim upon which relief could be granted under the
Eighth Amendment for knowingly housing the plaintiff in a cell with others infected with the
contagious disease MRSA); Randles v. Hester, No. 98CV1214, 2001 WL 1667821, at *2 (M.D.
Fla. June 27, 2001) (finding an Eighth Amendment violation where the defendants forced the
plaintiff to clean up blood without proper gear to prevent HIV infection and contamination).
10
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COVID-19). In addition, despite knowledge that mixing AICs from different housing units
presents a high risk of AIC-to-AIC transmission, ODOC continues to operate laundry and
kitchen sites staffed by AICs from different units. (Dewsnup Dep. 85:15-25; Cain Dep. 95:1196;8, 96:19-97:2.)
With respect to the subjective prong, the Court need not address whether it was
reasonable for Defendants to prioritize other, unrelated groups before Plaintiffs. Rather, the
Court need only address the more narrow question of whether prioritizing those living and
working in congregate care settings and those working in correctional settings in Phase 1A,
Group 2, without also prioritizing AICs in the same group, demonstrates deliberate indifference
to the AICs’ health or safety. To that end, Defendants argue that “it is reasonable and important
to vaccinate correctional workers before AICs because they are a primary source of infection.”
(Defs.’ Resp. at 11.) Defendants contend that, due to limited vaccine supplies, Oregon has
reasonably determined that the most effective means for slowing transmission is first to
administer the vaccine to ODOC staff and contractors. (Id. at 11.)
The Court is not persuaded. First, Defendants’ argument is belied by their own
Vaccination Plan. Defendants Allen and Governor Brown have included in Phase 1A individuals
living in (1) “Residential care facilities”; (2) “Adult foster care”; (3) “Group homes for people
with intellectual and developmental disabilities”; and (4) “Other similar congregate care sites.”
(Luther Decl. Att 1.) This is evidence that Defendants are aware of the high risk of COVID-19
exposure and infection to individuals both working and living in a congregate setting, and aware
of the importance of vaccinating both populations to protect against infection. AICs also live in a
congregate care setting, yet they have been excluded from Phase 1A. Indeed, ODOC initially
assumed that AICs must be included at this priority level “because ODOC has previously been
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classified as a congregate care setting by OHA[,]” which is why ODOC mistakenly began
vaccinating AICs. (Bugher Third Suppl. Decl. ¶ 24.) In light of this recognition of the risks to
those living in a congregate care environment, and the risk of those working in a correctional
setting, the exclusion of AICs from Phase 1A supports a finding of deliberate indifference on the
part of Defendants. See McGuckin, 974 F.2d at 1059-60 (finding that deliberate indifference
“may appear when prison officials deny, delay or intentionally interfere with medical
treatment”); cf. Patel, 2019 WL 4238875, at *6 (concluding at the pleading stage that the
plaintiffs had sufficiently alleged that the defendants were deliberately indifferent to their
medical needs after the plaintiffs had been exposed to blood and the defendants “knew that
Plaintiffs needed vaccinations and did not provide them”).
Additionally, while Defendants are aware that ODOC staff and contractors are the
primary source of transmission of COVID-19 within ODOC facilities (Defs.’ Resp. at 11), they
are also aware that only an estimated fifty-five percent of ODOC staff and contractors will elect
vaccination. (Bugher Third Suppl. Decl. ¶ 17.) As of January 29, 2021, ODOC had administered
1,500 doses to eligible staff and contractors, for a vaccination rate of approximately thirty-four
percent.11 Thus, even assuming that vaccinated correctional officers cannot spread the virus to
AICs (an assumption public health experts have not yet endorsed), vaccinating only one out of
every two or three correctional staff is inadequate to stop the spread of COVID-19 in the prisons.
Simply put, Defendants are well aware of the risks of serious harm to both correctional staff and
AICs and have chosen to protect only the staff. This inaction indicates deliberate indifference to

11

ODOC staff and contractors are also eligible to obtain the COVID-19 vaccine through
local public health entities. (Bugher Third Suppl. Decl. ¶ 18.) As a result, it is likely that a higher
percent of ODOC staff and contractors have received the first dose of the vaccine. However,
neither OHA nor ODOC know how many “individuals working in a correctional setting” have
received the vaccine to date. (Luther Decl. ¶ 12; Bugher Third Suppl. Decl. ¶ 18.)
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a substantial risk of serious harm. See McGuckin, 974 F.2d at 1060 (noting that a defendant acts
with deliberate indifference when he “purposefully ignore[s] or fail[s] to respond to a prisoner’s
[] possible medical need”).
Further, Defendants’ response to the pandemic to date has been ineffective in reducing
COVID-19 spread among AICs. With a current AIC population of 12,073 AICS, the known rate
of COVID-19 infection among AICs is 28%. That number is sizeable compared to the rate of
infection in Oregon’s general population, which is about 3.3%.12 Currently, an individual in
ODOC custody is nearly ten times more likely to contract COVID-19 than the average
Oregonian. Courts have recognized that “the amount of care required in a prison with no
suspected cases is far different than the amount of care required in an institution with hundreds
of cases[.]” Ahlman, 445 F. Supp. 3d at 691 (granting a temporary restraining order where “the
number of confirmed COVID-19 cases [wa]s skyrocketing” and the rate of infection in the jail
was 12.4 percent compared to 0.14 percent in the county as a whole); see also Mays, 2020 WL
1812381, at *11 (finding that “the significant number of confirmed coronavirus infections among
detainees certainly suggests the risk is significant” and concluding based on that risk that
“plaintiffs have shown a reasonable likelihood of success on their claim”). Denying the vaccine
to AICs in institutions suffering from high infection and death rates indicates deliberate
indifference.
Finally, while guidance from outside organizations is not determinative of constitutional
requirements, “known noncompliance with generally accepted guidelines for inmate health
strongly indicates deliberate indifference to a substantial risk of serious harm.” Shank v. Corizon

As of July 2019, the U.S. Census Bureau reported that Oregon’s population was
4,217,737. (Pls.’ Unopposed Mot. Jud. Notice ¶ 5.) As of January 28, 2021, the Oregon Health
Authority reported a total of 140,063 cases of COVID-19 in Oregon. (Id. ¶ 6.)
12
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Inc., No. CV 19-04638-PHX-ROS (JFM), 2020 WL 5628014, at *4 (D. Ariz. Sept. 2, 2020)
(quoting Hernandez v. Cnty. of Monterey, 110 F. Supp. 3d 929, 943 (N.D. Cal. 2015)). “Such
guidelines may include CDC guidance.” Id. Under current CDC guidance for correctional and
detention facilities, “[j]urisdictions are encouraged to vaccinate staff and incarcerated/detained
persons of correctional or detention facilities at the same time because of their shared increased
risk of disease.”13 Defendants’ failure to follow these guidelines also supports a finding of
deliberate indifference to a serious risk of harm. See Ahlman, 445 F. Supp. 3d at 691 (“An
institution that is aware of the CDC Guidelines and able to implement them but fails to do so
demonstrates that it is unwilling to do what it can to abate the risk of the spread of infection. In
other words, failure to comply demonstrates deliberate indifference toward the health and safety
of the inmates.”)
With the development of a COVID-19 vaccine, a solution to the serious health risks to
AICs now exists. Defendants acknowledge that the most effective means of controlling the virus
in Oregon’s prisons is through vaccination. (Defs.’ Resp. at 3, 10.) Despite limited supply, the
prioritization of those working in a correctional setting, and those living and working in other
congregate care settings, demonstrates that there is sufficient COVID-19 vaccine available to
address the serious risk to AICs.14 By prioritizing those working in correctional settings over
13

COVID-19 Vaccine FAQs in Correctional and Detention Centers, CDC.GOV (last
updated Jan. 11, 2021), available at https://www.cdc.gov/coronavirus/2019ncov/community/correction-detention/vaccine-faqs.html (last visited Feb. 2, 2021).
While Defendants argue that “there are simply not enough vaccine doses,” Defendants
also acknowledge that many individuals who are not eligible under Phase 1A have already
received the vaccine. (Defs.’ Resp. at 8; Luther Decl. ¶ 23.) For example, due to an apparent
“communication error,” many people who come into contact with individuals in custody (i.e.,
criminal defense attorneys, prosecutors, legal staff, judges, court staff, etc.) were advised by their
employers or county public health departments that they were eligible under Phase 1A and
received the vaccine. (Id.) OHA did not clarify their lack of eligibility until January 22, 2021.
(Id.) Furthermore, OHA does not require that vaccine providers track and maintain an
14
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AICs living in correctional settings, and by prioritizing those living and working in other
congregate care settings over AICs living in a congregate care setting, Defendants have
demonstrated deliberate indifference to the serious risk of harm faced by AICs. See McGuckin,
974 F.2d at 1060 (noting that a defendant acts with deliberate indifference when he
“purposefully ignore[s] or fail[s] to respond to a prisoner’s [] possible medical need”).
The Court finds that, based on the current record, Plaintiffs are likely to establish that
Defendants are acting with deliberate indifference by failing to offer the COVID-19 vaccine to
AICs at the same time that they offer the vaccine to those working in a correctional setting and to
others living or working in congregate care settings, and that that the law and facts clearly favor
Plaintiffs’ position.
2.

Likelihood of Irreparable Harm

Having determined that Plaintiffs are likely to prevail on the merits of their claim, the
Court now turns to the second Winter factor. The second Winter factor “requires plaintiffs . . . to
demonstrate that irreparable injury is likely in the absence of an injunction.” Winter, 555 U.S. at
22 (noting that the “possibility” of irreparable harm is insufficient).
The parties do not dispute that unvaccinated AICs face a likelihood of irreparable harm.15
(Mot. Prelim. Inj. at 15; Defs.’ Resp. at 10.) COVID-19 is a serious and fatal disease that has
already claimed the lives of forty-two and infected over 3,000 people in ODOC custody. In

individual’s eligibility. (Id. ¶ 13.) Defendants explain that “OHA is not requiring verification,
has not established standards for verification, and has no plans to request verification
documentation from vaccinating providers.” (Id. ¶ 15.) Defendants’ argument that a lack of
supply is a reason to withhold the vaccine from AICs is undermined by the absence of safeguards
in place to ensure that the limited supply is first distributed in accordance with OHA’s own
prioritization plan.
15

This Court previously found that a COVID-19 infection presents a risk of irreparable
harm to Plaintiffs. (See Prelim. Inj. Op. & Order at 39.)
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addition, “[i]t is well established that the deprivation of constitutional rights ‘unquestionably
constitutes irreparable injury.’” Melendres v. Arpaio, 695 F.3d 990, 1002 (9th Cir. 2012)
(quoting Elrod v. Burns, 427 U.S. 347, 373 (1976)); see also Basank v. Decker, No. 20-cv-2518AT, 2020 WL 1481503, at *6 (S.D.N.Y. Mar. 26, 2020) (finding that “[t]he risk of contracting
COVID-19 in tightly-confined spaces, especially jails, is now exceedingly obvious” and
concluding that “[p]etitioners face irreparable injury—to their constitutional rights and to their
health”). Plaintiffs have demonstrated a likelihood of success on the merits of their constitutional
claim, as explained above. Accordingly, Plaintiffs satisfy the irreparable harm requirement.
3.

Balance of Equities and Public Interest

“Where the government is a party to a case in which a preliminary injunction is sought,
the balance of the equities and public interest factors merge.” Roman, 977 F.3d at 940 (citing
Drakes Bay Oyster Co., 747 F.3d at 1092).
On the one hand, offering vaccines to AICs will save lives and reduce the risk of spread
of COVID-19 within ODOC facilities and among surrounding communities. See Frazier, 2020
WL 2110896, at *10 (“[The] public interest is served by protecting plaintiffs . . . from COVID19 both within [defendants’] facilities and among communities surrounding and interacting with
those facilities[.]”); Martinez, 459 F. Supp. 3d at 448 (noting that, in assessing the balance of
equities and the public interest, “Petitioners’ interest in avoiding serious illness or death must
weigh heavily on the scales”).
On the other hand, “[s]tates have a strong interest in the administration of their prisons[,]”
and the Supreme Court has cautioned “that federal courts must tread lightly when it comes to
questions of managing prisons, particularly state prisons[.]” Frazier, 2020 WL 2110896, at *9
(quoting Woodford v. Ngo, 549 U.S. 81, 94 (2006)). The “public interest also commands respect
for federalism and comity” and the “Court should approach intrusion into the core activities of
PAGE 31 – OPINION AND ORDER

Case 6:20-cv-00570-SB

Document 178

Filed 02/02/21

Page 32 of 34

the state’s prison system with caution.” Id. at *10; see also 18 U.S.C. § 3626(a)(2) (“The court
shall give substantial weight to any adverse impact on public safety or the operation of a criminal
justice system caused by the preliminary relief and shall respect the principles of comity[.]”).
Defendants argue that the balance of equities disfavors an injunction because “the
prioritization of teachers over AICs supports a compelling public interest in getting children back
to school.” (Defs.’ Resp. at 12.) However, Plaintiffs are not asking the Court to enjoin
Defendants from offering the vaccine to teachers. Rather, they request that Defendants allow
AICs to stand in the same line.16 (Mot. Prelim. Inj. at 3.)
Defendants also argue that “Oregon—unlike many other states—has already begun
vaccinating AICs and has included them in a higher priority than many other individuals.”
(Defs.’ Resp. at 11.) The Court acknowledges that ODOC has vaccinated the most vulnerable
individuals in ODOC custody (albeit due to a misunderstanding), including all AICs over the age
of sixty. However, as explained above, there remain thousands of AICs living in close quarters
without an ability to socially distance who have not yet received the vaccine. See Melendres v.
Arpaio, 695 F.3d 990, 1002 (9th Cir. 2012) (“It is always in the public interest to prevent the
violation of a party’s constitutional rights.”). Finally, ODOC’s rush to vaccinate its most
vulnerable AICs as quickly as possible reflects that prioritizing the vaccine for additional AICs
should not be an unwelcome intrusion into the administration of its prisons.
For these reasons, the Court finds that the balance of equities and public interest weighs
in favor of vaccinating AICs as soon as possible.17 See, e.g., Banks v. Booth, 468 F. Supp. 3d
According to Defendants, Oregon’s teachers have been eligible to receive the vaccine
since January 25, 2021. (See Decl. of Tracy Ickes (“Ickes Decl.”) ¶ 2, Ex. 1; Ex. 2. at 3.)
16

17

Defendants also argue that it is important to vaccinate correctional workers before
AICs because “they are a primary source of infection.” (Defs.’ Resp. at 11.) The Court addressed
this argument in its discussion of the first Winter factor.
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101, 124 (D.C. Cir. 2020) (finding that an injunction that “lessens the risk that Plaintiffs will
contract COVID-19 is in the public interest because it supports public health,” and “ordering
Defendants to take precautions to lower the risk of infections for Plaintiffs also benefits the
public”); Carranza v. Reams, --- F. Supp. 3d ---, 2020 WL 2320174, at *11 (D. Colo. May 11,
2020) (concluding that the “high risk of serious illness or death if [plaintiffs] contract COVID-19
while in the Weld County Jail [ ] outweighs the harms identified by the defendant, which include
maintaining control over the Jail without Court supervision and the costs of complying with
plaintiffs’ proposed preliminary injunction”) (quotation marks omitted); Mays, 2020 WL
1812381, at *13 (rejecting the defendants’ arguments that “an injunction requiring him to
implement additional health and protective measures would be disruptive to his ongoing efforts
to address the spread of coronavirus in the Jail” and “that the court should defer to the Jail’s
practices and its execution of policies that preserve internal order, discipline, and security in the
facility”); Ahlman, 445 F. Supp. 3d at 694 (“[M]andating compliance with the CDC Guidelines
in the Jail serves the public interest[.]”).
4.

Weighing the Factors

Weighing all of the Winter factors here, the Court concludes that preliminary injunctive
relief is warranted. See Winter, 555 U.S. at 20 (explaining that a party seeking preliminary
injunctive relief must establish all four factors).
C.

Relief

Having determined that preliminary injunctive relief is warranted, the Court must address
the appropriate scope of relief. Plaintiffs ask the Court to direct Defendants to “offer
vaccinations to adults in custody starting immediately, subject to vaccine availability, and to
complete the process as promptly as practicable.” (Mot. Prelim. Inj. at 3.) Defendants respond
that Plaintiffs’ proposed relief is not narrowly tailored. (Defs.’ Resp. at 13.)
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Defendants are correct that any injunctive relief must be tailored to resolve the specific
injury identified by the Court. The PLRA requires that injunctive relief: (1) “be narrowly
drawn”; (2) “extend[] no further than necessary to correct the harm the court finds requires
preliminary relief”; and (3) “be the least intrusive means necessary to correct that harm.” 18
U.S.C. § 3626(a)(2).
The Court finds that Plaintiffs have demonstrated a substantial likelihood of success on
the merits of its Eighth Amendment claim as applied to the Vaccine Class. The Court therefore
enters the following preliminary injunction: Defendants shall offer all AICs housed in ODOC
facilities, who have not been offered a COVID-19 vaccine, a COVID-19 vaccine as if they
had been included in Phase 1A, Group 2, of Oregon’s Vaccination Plan. The Court waives
any bond requirement. See FED. R. CIV. P. 65(c).
CONCLUSION
For the reasons stated, the Court GRANTS Plaintiffs’ motion for provisional class
certification (ECF No. 154), GRANTS Plaintiffs’ motion for a preliminary injunction (ECF No.
156), and ORDERS that Defendants shall offer all AICs housed in ODOC facilities, who have
not been offered a COVID-19 vaccine, a COVID-19 vaccine as if they had been included in
Phase 1A, Group 2, of Oregon’s Vaccination Plan.
IT IS SO ORDERED.
DATED this 2nd day of February, 2021.

HON. STACIE F. BECKERMAN
United States Magistrate Judge
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THE SUPREME COURT OF WASHINGTON
)
In re the Personal Restraint Petition of
)
)
)
ROBERT RUFUS WILLIAMS,
)
)
)
Petitioner.
)
)
______________________________________ )

No. 99344-1
ORDER
Court of Appeals
No. 54629-9-II

On March 11, 2021, the Court heard oral argument on this case. After consideration of
the arguments of counsel and the briefing of the parties and amicus, the Court determined by
majority to enter the following order.
The personal restraint petition filed by the Petitioner, Robert R. Williams, alleges that the
conditions of his current confinement in prison constitute cruel punishment. The Court finds that
Article I, Section 14, of the Washington State Constitution provides more protection than the 8th
Amendment to the United States Constitution and under that provision, the current conditions of
the confinement of Petitioner Williams at the Department of Corrections prison is cruel. The
Court specifically finds that confining Petitioner Williams in a space that does not include
reasonable access to a bathroom and running water, and failing to provide him appropriate
assistance in light of his physical disabilities, is cruel. Therefore, the personal restraint petition is
granted and the Department of Corrections is directed to immediately remedy the cruel
conditions. If the conditions cannot be remedied, either in the prison or in an alternative
placement such as home detention, then the Department is ordered to immediately release

Page 2
ORDER
No. 99344-1
Petitioner Williams from confinement. The Department is also ordered to report back to the
Court regarding its compliance with this order on or before March 25, 2021. Petitioner Williams
may file his own report at his discretion.
An opinion explaining the Court’s decision will be filed at a later time.
DATED at Olympia, Washington this 12th day of March, 2021.
For the Court

EXHIBIT 9

NEW YORK SUPREME COURT----------COUNTY OF BRONX

PART

IA-5

In the Matter of the Application of

INDEX NUMBER: 801592/2021E

CHARLES HOLDEN and ALBERTO FRIAS on
behalf of themselves and all similarly situated,
Petitioners,
For a Judgment Pursuant CPLR Article 78
of the Civil Practice law and Rules

Present:
HON. ALISON Y. TUITT
JUSTICE

-againstHOWARD A. ZUCKER, as Commissioner of Health
for New York State, and ANDREW M. CUOMO,
as Governor of the State of New York,
Respondents.

The following papers numbered 1- 4,
Read on this

Article 78 Petition, Petitioners’ Order to Show Cause for a Preliminary Injunction and
Respondents’ Cross-Motion to Dismiss the Petition

On Calendar of 3/22/2021
Notice of Petition, Order to Show Cause - Exhibits, Affirmation, Affidavits

1

Order to Show Cause - Exhibits, Affirmation, Affidavits

2

Notice of Cross-Motion - Affidavits, Memorandum of Law

3

Affirmation in Opposition to Cross-Motion

4

Upon the foregoing papers, the Petition pursuant to Article 78 of the CPLR to vacate and annul
Respondents’ determination excluding incarcerated individuals as a group from those currently eligible in
COVID-19 vaccine priority category 1b, and directing Respondents to modify current eligibility of category 1b,

1

and directing Respondents to modify current eligibility of category 1b and immediately authorize incarcerated
individuals as a group for vaccination; Petitioners’ Order to Show Cause for a temporary restraining order and
preliminary injunction mandating that Respondents immediately modify current COVID-19 vaccine eligibility
category 1b to authorized incarcerated individuals for vaccination; and, Respondents’ cross-motion to dismiss the
Petition against Respondents pursuant to CPLR §§3211(a)(2), (3) and (7) and 7804(f) for lack of subject matter
jurisdiction, lack of standing, and failure to state a cause of action are consolidated for purposes of this decision.
For the reasons set forth herein, the Petition is granted, Petitioners’ Order to Show Cause for a preliminary
injunction is granted, and Respondents’ cross-motion to dismiss the Petition is denied.

Relief Sought
Petitioners seek an Order vacating and annulling Respondents’ determination which excluded
incarcerated individuals as a group from those currently eligible in COVID-19 vaccine priority category 1b, and
directing Respondents to immediately authorize incarcerated individuals as a group for vaccination, upon finding
their exclusion arbitrary and capricious and an abuse of discretion pursuant to CPLR §7803(3); vacating and
annulling Respondents’ determination excluding incarcerated individuals as a group from those currently eligible
in COVID-19 vaccine priority category 1b, and directing Respondents to modify current eligibility of category 1b
and immediately authorize incarcerated individuals as a group for vaccination, upon finding the exclusion in
violation of the Equal Protection Clause of the 14th Amendment to the United States Constitution and Article 1
§ 11 of the New York State Constitution, pursuant to CPLR §7803(3). Petitioners also seek a preliminary
injunction, pursuant to CPLR §6301, mandating that Respondents immediately modify current COVID-19
vaccine eligibility category 1b to authorized incarcerated individuals for vaccination.

The Parties
Petitioner Charles Holden (“Holden”) is a 52 year-old man who is currently incarcerated in the
custody of the New York City Department of Correction (“DOC”), at the Anna M. Kross Center on Rikers
Island. Petitioner Holden states that he has not been offered the COVID-19 vaccination, and to his knowledge,
no one in his housing unit has been offered the vaccination. Petitioner Holden resides in a dormitory with the
capacity of 50 individuals, and 48 of those beds are currently filled. He shares with these individuals eating

2

spaces, toilets, sinks, showers, televisions, telephones and recreational spaces of other incarcerated men. At meal
times, he eats at a communal table surrounded by other incarcerated people, who cannot wear masks while they
eat. Petitioner Holden and the other men incarcerated in his housing unit sleep on beds that are only inches apart
from one another. Every aspect of his daily life at the facility is communal, and he is not able to practice social
distancing. DOC employees are always present in his housing area and their identities change with every shift.
Thus, there are numerous staff members from the outside that come into the facility daily. Petitioner Holden is
not able to make others around him, including other incarcerated people and corrections staff, abide by measures
to protect him against COVID-19 infection, such as wearing masks and social distancing.
Petitioner Alberto Frias is a 24 year-old man who is currently incarcerated in the custody of the
DOC at the Otis Bantum Correctional Center on Rikers Island and has not been offered the COVID-19
vaccination. Petitioner Frias is currently residing in cell housing. Although he sleeps in a cell, the set-up of his
housing unit requires him to spend time outside of his cell to meet basic daily needs. When he showers, eats
meals, or uses the phone, it is in shared space in close quarters with other incarcerated men and jail staff. During
the day, he and the people in his unit spend significant time in a shared dayroom. At meal time, he must
congregate with other incarcerated people to obtain food, and his housing unit eats meals at tables that are in the
dayroom. Each table seats six people, and he is often shoulder to shoulder with other incarcerated people while
eating. No one wears a mask while eating meals. He states that in general, the incarcerated people in his unit do
not wear masks in the shared spaces of the housing area.
Whenever Petitioner Frias leaves his housing area, such as for an attorney visit, teleconference,
medication, or medical care, he is escorted by corrections officers. One officer walks closely on each side of him,
often touching him. If he needs to go to the clinic to access medical care, the clinical space is shared space with
medical staff, jail staff, and other people in custody. While waiting to visit the clinic, he must often share small
clinic holding cells with other incarcerated people, and he cannot maintain social distance when there is anyone
else in the holding cell. Correction officers rotate through Petitioner Frias’ housing unit in shifts, with additional
staff covering when the regular staff take breaks for meals or are out sick or on vacation. Other staff enter his
unit regularly for maintenance, repairs, social services, grievances and programs. During the day, Petitioner Frias
is unable to maintain social distance from other inmates and correction staff. His housing area is small and is
generally at full capacity. He has little to no control over how close other people in custody or jail staff come to
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him. If jail staff or other people in his housing unit fail to wear masks or practice social distancing, or fail to
follow other public health recommendations, which is common, he is unable to leave the housing unit.
Respondent Howard A. Zucker (“Zucker”) is the Commissioner of Health of the State of New
York (“Commissioner of Health”) and oversees the functions of the New York State Department of Health
(“DOH”), a state governmental agency established by the Legislature and charged with promoting the public
health. See N.Y. Pub. Health Law §§ 200, 201, 206. The Commissioner of Health is responsible for establishing
immunization programs “necessary to prevent or minimize the spread of disease and to protect the public health.”
Id. § 206(l). Respondent Andrew M. Cuomo (“Governor Cuomo”) is the Governor of the State of New York
and in that capacity is responsible for overseeing and directing governmental agencies including the DOH, and
for issuing emergency orders and directives in response to the COVID-19 pandemic. Respondents Zucker and
Governor Cuomo are responsible for establishing the COVID-19 vaccine distribution plans, including the timing
of when certain categories of individuals within each phase are authorized to receive vaccinations.

Petitioners’ Allegations
The basis for this Article 78 Petition is the Respondents’ failure to include Petitioners in the
COVID-19 eligibility group 1b with similarly situated individuals. Pursuant to CPLR §901, Petitioners Holden
and Frias seek to represent a Class of individuals consisting of all persons who are or will be incarcerated in DOC
facilities who do not fall in vaccine priority category 1a or 1b and have not been authorized to receive the
COVID-19 vaccination. As of January 22, 2021, there were 5,225 individuals in DOC custody and only a small
portion of this population has been authorized to be vaccinated due to status other than their incarceration, such
as age or special authorization under Phase 1a. The named Petitioners claim that they will fairly and adequately
protect the Class because they seek the same relief as all Class members -- to be authorized for inclusion in
category 1b and offered access to the vaccination. Petitioners allege that there are questions of law and fact
common to the Class that predominate over questions affecting only individual members, and the claims of the
parties are typical of the Class claims. Specifically, all members of the Class are, or will be, incarcerated in New
York City DOC facilities, facing a common threat due to COVID-19, and unable to access the vaccination. The
common legal issue among all Class members is whether the failure to include members of the Class in vaccine
priority level 1b was arbitrary and capricious, an abuse of discretion, and contrary to law.
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When DOH began its phased distribution of COVID-19 vaccines to individuals in the New York
State’s Phase 1a category and to some groups within its Phase 1b category, those initially authorized to receive
the COVID-19 vaccine included, among other groups: residents and staff at nursing homes and other congregate
care facilities; and staff and residents at Office for People with Developmental Disabilities (“OPWDD”), Office of
Mental Health (“OMH”), and Office of Addiction Services and Supports (“OASAS”) facilities. OPWDD, OMH,
and OASAS residential centers are located throughout New York State and house people who have applied and
have been found eligible for their services. Beginning January 11, 2021, DOH expanded authorization for vaccine
eligibility to additional groups within category 1b, including “Corrections,” and any “[i]ndividual living in a
homeless shelter where sleeping, bathing or eating accommodations must be shared with individuals and families
who are not part of the same household.” The 1b subcategory entitled “Corrections” specifically includes: State
Department of Corrections and Community Supervision Personnel, including correction and parole officers;
Local Correctional Facilities, including correction officers; State Department of Corrections and Community
Supervision Personnel, including correction and parole officers; Local correction facilities, including correction
officers; Local Probation Departments, including probation officers; State Juvenile Detention and Rehabilitation
Facilities; and, Local Juvenile Detention and Rehabilitation Facilities.
Residents of all government operated, licensed or regulated facilities designated by DOH as
congregate facilities are explicitly included in Phases 1a and 1b. Residents of congregate facilities for youth, who
are not otherwise clinically eligible for COVID-19 vaccination, are also included. Notwithstanding this, all adult
incarcerated individuals in correctional or detention facilities are explicitly excluded.
The CDC recommends that incarcerated individuals to be vaccinated. Importantly, it also
recommends that States “vaccinate staff and incarcerated/detained person of correctional or detention facilities at
the same time because of their shared increased risk of disease”. In recommending priority for vaccine eligibility,
the CDC has additionally included both incarcerated individuals and others living in congregate settings in the
same high-risk category. Specifically, given the increased rates of COVID-19 transmission in congregate living
settings, the CDC has advised that states should consider authorizing vaccinations for individuals in congregate
living facilities, including those in correction or detention facilities during the 1b vaccination Phase. In its
recommendation, the CDC includes correction and detention facilities in the category of “congregate living
facilities” that also includes homeless shelters, group homes, and employer- provided shared housing units.
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The CDC and other public health experts recommend prioritizing congregate residential settings
because they pose a very high risk of COVID-19 transmission due to the physical realities of shared spaces and
the inability of inhabitants to control their environments and ensure adherence to self- protective public health
measures. People in these settings share common spaces to eat, bathe, socialize, and sleep. Moreover,
congregate settings increase the likelihood of airborne transmission because, as the CDC has stated, high-risk
airborne droplet transmission occurs in enclosed spaces, during prolonged exposure to respiratory particles, and
in settings with inadequate ventilation or air handling.
Petitioners submit evidence that DOC facilities are congregate settings where incarcerated people
face increased risk of infection similar to, or greater than, residents of other congregate facilities. Pursuant to
DOH, congregate settings include “an environment in which a group of usually unrelated persons reside, meet, or
gather either for a limited or extended period of time in close physical proximity. Examples include homeless
shelters, assisted living facilities, group homes, prisons, detention centers, schools and workplaces.” DOC
facilities are congregate settings, and petitioners are particularly vulnerable to COVID-19. As with other
congregate facilities, DOC facilities create an increased risk of community transmission from the fact that staff
move back and forth from the facility to the community on a daily basis. People incarcerated in DOC facilities are
also at high risk because they have no authority to require others in their housing units to wear masks, nor can
they ensure that other people will maintain, at a minimum, six feet of distance. They are also unable to move
their bed to gain more distance from others.
Petitioners submit evidence that COVID-19 has spread rapidly within the DOC facilities and
since March 2020, has continued to threaten its population. To date, the COVID-19 pandemic has caused at
least 2,856 infections and at least 18 deaths among incarcerated people and jail staff within DOC, and the
conditions in the New York City jails grow more dangerous every day. As of January 22, 2021, 21% of the
entire city jail population was housed in a unit with a COVID-19 related designation: either likely exposed,
symptomatic, or confirmed positive. Petitioners argue that Respondents’ exclusion of incarcerated individuals
from those currently eligible for the vaccine is arbitrary, capricious and contrary to law. Thus, they contend they
are entitled to Class certification, a grant of the Petition mandating that incarcerated individuals be made eligible
for the vaccine and a preliminary injunction mandating that Respondents immediately modify current vaccine
eligibility category 1b to authorize incarcerated individuals for vaccination.
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Respondents Allegations
Respondents move to dismiss the Petition for lack of subject matter jurisdiction, standing, and
failure to state a cause of action pursuant to CPLR3211(a)(2), (3) and (7) and 7804(f), and also in opposition to
Petitioners’ motion for a preliminary injunction. Respondents claim that their goal is to make the various
vaccines available to all adult New Yorkers, including all correctional inmates like Petitioners. However,
vaccinations have become available only gradually, requiring Respondents, who are charged by law with
responsibility for the program to distribute the vaccinations, to prioritize eligibility based in their judgment of
who needs to be vaccinated the soonest.
Respondents argue that by this lawsuit, Petitioners seek to undermine the phased vaccine rollout.
Petitioners’ contention that all correctional inmates are excluded and will continue to be excluded from eligibility
to receive COVID-19 vaccinations is baseless. Respondents allege that all adult inmates will be eligible to be
vaccinated when sufficient quantities of vaccine are available. As of the date of filing, Respondents authorized
vaccination of inmates 65 years of age or older or inmates with qualifying medical conditions. Currently,
Respondents have authorized vaccination of inmates 60 years of age or older or inmates with qualifying medical
conditions and several hundred inmates in DOC custody have already received vaccines.
Moreover, Respondents argue that Petitioners, who do not claim to have any health issues, are
not similarly situated to residents of congregate care facilities, which are given priority 1a, not 1b as Petitioners’
seek. Respondents further argue that in citing the CDC recommendations, Petitioners fail to recognize that the
CDC guidelines are discretionary, not mandates. In any event, argue Respondents, Petitioners fail to show that
the Court has jurisdiction over this matter, that Petitioners have standing or, even if jurisdiction and standing
exist, that the phased vaccine rollout lacks a rational basis to the legitimate government purpose of distributing
the limited supply of vaccines in a phased approach, starting with those most in need.
Vaccine supplies are controlled by the Federal government, requiring that they be distributed in a
phased approach, starting with those in most need. In anticipation of the availability of vaccines for COVID19, in
October 2020 DOH published “New York State’s COVID-19 Vaccination Program,” a pamphlet addressing a
comprehensive vaccination program, prioritizing eligibility for vaccination. This pamphlet identifies incarcerated
individuals as one of a list of groups at risk for acquiring or transmitting COVID-19. As the Federal government
distributes more supplies, additional New Yorkers will be made eligible to receive vaccines. Persons in Phases 1a
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and 1b are currently eligible for vaccination, which include, but are not limited to, healthcare workers, residents
age 60 and older, first responders, teachers, public transit workers, grocery store workers, public safety workers,
public-facing hotel workers, correction, parole, and probation officers, public-facing government and public
employees, and adults over the age of 16 with certain specified comorbidities and underlying conditions.
Incarcerated individuals age 60 and older or those with qualifying comorbidities or underlying conditions are
currently eligible. Moreover, Governor Cuomo announced that as of March 23, 2021, New York will allow
residents age 50 and older to receive COVID-19 vaccines.
On or about January 5, 2021, Respondents authorized Correctional Health Services (CHS),
the inmate medical services provider for DOC inmates, to begin vaccination of high-risk inmates which
commenced on January 7, 2021. Since January 7, 2021, several hundred inmates have been vaccinated. On
January 11, 2021, Respondents extended vaccine eligibility to DOC staff. Respondents are continuing to develop
a plan to make all inmates statewide eligible for COVID-19 vaccines. Guidelines published by the CDC provide
that “[t]he prioritization of correctional staff and incarcerated persons differ by jurisdiction.” Although
“[j]urisdictions are encouraged to vaccinate staff and incarcerated/detained persons of correctional or detention
facilities at the same time,” the CDC’s guidelines recognize that it may not be “feasible to vaccinate all staff and
incarcerated or detained persons at the same time,” in which case prioritization should be “based on facility-level
or individual-level factors (such as, older age or having an underlying medical condition), or both.”

Article 78
Article 78 of the Civil Practice Law and Rules provides for judicial review of a governmental
agency’s discretionary determination through a writ of mandamus challenge. CPLR §7801. Such review is
appropriate where the agency’s decision “was made in violation of lawful procedure, was affected by an error of
law or was arbitrary and capricious or an abuse of discretion, including abuse of discretion as to the measure
or mode of penalty or discipline imposed.” CPLR §7803(3); Matter of Poster v. Strough, 299 A.D.2d 127, 142
(2d Dept. 2002). Petitioners bring this action pursuant to CPLR Article 78 and seek mandamus review under
CPLR §7803(3) of Respondents’ determination to exclude incarcerated individuals from those eligible to receive
the COVID-19 vaccine under the 1b category.
On judicial review of an administrative action under CPLR Article 78, courts must uphold the
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administrative exercise of discretion unless it has “no rational basis” or the action is “arbitrary and capricious.”
Matter of Pell v. Board of Ed. Union Free School District, 34 N.Y.2d 222 (1974). In an Article 78 proceeding, it
is well-settled that Petitioner bears the “heavy burden of showing” that Respondents’ actions are “unreasonable
and unsupported by any evidence.” Nazareth Home of the Franciscan Sisters v. Novello, 7 N.Y.3d 538, 544
(2006); Stanton v. Town of Islip Department of Planning & Development, 37 A.D.3d 473 (2d Dep’t 2007). To
this end, “conclusory allegations and speculative assertions will not suffice,” Razzano v. Remsenburg-Speonk
UFSD, 162 A.D.3d 1043, 1045 (2d Dep’t 2018); and where the petition fails “to go any further than stating
conclusions of fact,” it is properly dismissed by the court, Garofano v. State, 122 A.D.2d 209, 210 (2d Dep’t
1986).
A decision is arbitrary and capricious where “it is taken without sound basis in reason or
regard to the facts.” Matter of Peckham v Calogero, 12 N.Y.3d 424, 431 (2009). “The arbitrary or capricious
test chiefly relates to whether a particular action should have been taken or is justified and whether the
administrative action is without foundation in fact.” Matter of Pell, 34 N.Y.2d at 222. It is further incumbent on
a government agency to provide a reasoned, factual basis for its exercise of discretion. See Scherbyn v.
Wayne-Finger Lakes Bd. of Co-op. Educational Services, 77 N.Y.2d 753, 758 (1991). “[A] decision of an
administrative agency which neither adheres to its own prior precedent nor indicates its reason for reaching a
different result on essentially the same facts is arbitrary and capricious.” Knight v. Amelkin, 68 N.Y.2d 975, 977
(1986) (citing Matter of Field Delivery Services, 66 N.Y.2d 516, 517 (1985)). A decision may also be arbitrary
and capricious where two classes are treated differently despite being “so similar as to require the same
treatment.” Matter of Buffalo Civic Auto Ramps, Inc. v Serio, 21 A.D.3d 722, 800 (1st Dept. 2005) citing
Matter of Klein v. Levin, 305 A.D.2d 316, 317–18 (1st Dept. 2003).
“If the court finds that the determination is supported by a rational basis, it must sustain the
determination even if the court concludes that it would have reached a different result than the one reached by
the agency.” Peckham v. Calogero, 12 N.Y.3d 424, 431 (2009); Weiss v. County of Nassau, 176 A.D.3d 1085,
1086 (2d Dep’t 2019) (“[T]he court may not substitute its judgment for that of the agency responsible for
making the determination.”). Where “the judgment of the agency involves factual evaluations in the area of the
agency’s expertise and is supported by the record, such judgment must be accorded great weight and judicial
deference.” Rodriguez v. County of Nassau, 80 A.D.3d 702, 703 (2nd Dep’t 2011). Rationality is the key in
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determining whether an action is arbitrary and capricious or an abuse of discretion. Matter of Pell, 34 N.Y.2d at
231. The court’s function is completed on finding that a rational basis supports the administrative determination.
See Howard v. Wyman, 28 N.Y.2d 434 (1971).

Equal Protection
Petitioners’ Equal Protection claim is also governed by a rational basis standard. “The New York
Equal Protection Clause (N.Y. Const, art I, § 11)” is “modeled after its federal counterpart.” Walton v. N.Y.S.
Department of Correctional Services, 13 N.Y.3d 475, 492 (2009). Under the Equal Protection Clause of the 14
Amendment and Article 1§11, the State classification at issue must bear “some fair relationship to a legitimate
public purpose.” Plyler v. Doe, 457 U.S. 202, 216 (1982); Congregational Rabbinical College of Tartikov
Inv. v. Village of Pomona, 945 F.3d 83, 110 N 211 (2d Cir. 2019)(citing People v. Kern, 75 N.Y.2d 638, 649
(1990). And when considering whether a rational basis exists in the context of an equal protection claim, a
court will consider the “countervailing costs” to those who are being excluded. Plyler, 457 U.S. at 223-24. As to
either the Federal or the State provision, “[u]nless a suspect class or fundamental right is involved...,
classifications that create distinctions between similarly situated individuals will be upheld if they are rationally
related to a legitimate government interest.” Walton, 13 N.Y.3d at 492.
Respondents argue that Petitioners’ claims fail because Respondents have a rational basis for the
prioritization of inmates who are neither at least 60 years old nor have qualifying medical conditions for
vaccination. Petitioners contend this is a violation of Equal Protection principles. “Under this standard, it is not
the role of the court to weigh the desirability of the proposed action, choose among alternatives, resolve
disagreements among experts, or substitute its judgment for that of the agency. . . . Rather, the limited issue for
the court's review is whether the agency identified ‘the relevant areas of . . . concern,’ took a ‘hard look’ at them,
and made a ‘reasoned elaboration of the basis for its determination.’” Fisher v. Giuliani, 280 A.D.13, 19-20 (1st
Dep’t 2001) (citations omitted). The issue is not whether Respondents’ determination is correct or whether
reasonable minds may disagree with it, but whether it was “arbitrary, capricious or irrational.” City of New York
v. O’Connor, 9 A.D.3d 328, 329-30 (1st Dep’t 2004). With respect to Equal Protection challenges, “[i]n the area
of economics and social welfare, a State does not violate the Equal Protection Clause merely because the
classifications made by its laws are imperfect. If the classification has some ‘reasonable basis,’ it does not offend
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the Constitution simply because the classification ‘is not made with mathematical nicety or because in practice it
results in some inequality.’” Dandridge v. Williams, 397 U.S. 471, 485 (1970)) (citations omitted).

Motion to Dismiss
On a motion to dismiss for lack of subject matter jurisdiction pursuant to CPLR 3211(a)(2),
including for lack of justiciability, the Court must determine whether it has the statutory or constitutional power
to adjudicate the matter before it. See New York State Inspection, Sec. & Law Enforcement Employees v.
Cuomo, 64 N.Y.2d 233, 241 (1976). A motion to dismiss for lack of standing is considered under CPLR
3211(a)(3). See Security Pacific National Bank v. Evans, 31 A.D.3d 278, 278 (1st Dep’t 2006). “The doctrine of
standing is an element of the larger question of justiciability and is designed to ensure that a party seeking relief
has a sufficiently cognizable stake in the outcome so as to present a court with a dispute that is capable of judicial
resolution . . . . The most critical requirement of standing, and the one arguably implicated in this case, is the
presence of ‘injury in fact—an actual legal stake in the matter being adjudicated.’” Id. at 279.
On a motion to dismiss for failure to state a claim under CPLR 3211(a)(7), a pleading should be
liberally construed, the facts alleged by plaintiff should be accepted as true, all inferences should be drawn in the
plaintiff’s favor, and the court should determine “only whether the facts as alleged fit within any cognizable legal
theory.” Leon v. Martinez, 84 N.Y.2d 83, 87-88 (1994). “Although on a motion addressed to the sufficiency of
a complaint, the facts pleaded are presumed to be true and accorded every favorable inference, nevertheless,
allegations consisting of bare legal conclusions, as well as factual claims either inherently incredible or flatly
contradicted by documentary evidence, are not entitled to such consideration.” Kliebert v. McCoan, 228 A.D.2d
232, 232 (1st Dep’t 1996). In addition, “vague and conclusory allegations” are insufficient to sustain a claim,
Gordon v. Dino De Laurentis Corp., 141 A.D.2d 435, 436 (1st Dep’t 1988). “Dismissal of the complaint is
warranted if the plaintiff fails to assert facts in support of an element of the claim, or if the factual allegations and
inferences to be drawn from them do not allow for an enforceable right of recovery.” Connaughton v. Chipotle
Mexican Grill, Inc., 29 N.Y.3d 137, 142 (2017).
Under CPLR 3211(a)(7), the Court is generally limited to considering the face of the challenged
pleading, and evidence submitted by the pleader in support of or referenced in it. See Rovello v. Orofino Realty
Co., 40 N.Y.2d 633, 635-36 (1976). Where, as here, Petitioners have chosen to submit affidavits in support of
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their pleading, this evidence may show that they have no claim, even if their Petition is facially sufficient. See
Rovello, 40 N.Y.2d at 636. The Court may also consider facts subject to judicial notice. See City of Hope, Inc.
v. Fisk Bldg. Associates, 63 A.D.2d 946, 947 (1st Dep’t 1978). The Court may also take judicial notice of
records in other cases. See In re Julian P., 129 A.D.3d 1222, 1225 (3d Dep’t 2015); Bernasconi v. Aeon, LLC,
105 A.D.3d 1167, 1169 (3d Dep’t 2013).

Preliminary Injunction
Preliminary injunctive relief is a “drastic remedy” that is not routinely granted. Koultukis v.
Phillips, 285 A.D.2d 433, 435 (1st Dep’t 2001). To obtain a preliminary injunction, a petitioner must
demonstrate: (1) a probability of success on the merits; (2) a danger of irreparable injury in the absence of an
injunction; and (3) a balance of the equities in their favor. Aetna Ins. Co. v. Capasso, 75 N.Y.2d 860, 862, 552
N.E.2d 166, 167 (1990). A preliminary injunction should be granted only if the petitioner establishes “a clear
right to relief under the law and undisputed facts found in the moving papers.” Koultukis, 285 A.D.2d at 435.4

Respondents’ Opposition to the Petition and Preliminary Injunction
Respondents argue that the Petition seeks to have this Court formulate policies for the distribution
of vaccines to all 19,500,000 citizens of the State, a task assigned by the Legislature to the Executive.
Respondents further argue that Petitioners’ “second guessing” of health policy violates principles of separation of
powers and litigation is ill-equipped to address the matter. There is no dispute that all adult New Yorkers will be
made eligible to receive vaccines against the COVID-19 virus, including incarcerated persons, when sufficient
quantities of vaccination are available. The number of vaccines available is controlled by the Federal government
and as more vaccines are made available, more categories will be made eligible to receive them. Prioritization,
not of eligibility for the vaccination, but of the timing of eligibility for the vaccination, is precisely the kind of
exercise of “judgment, allocation of resources and ordering of priorities, which [is] generally not subject to
judicial review.” N.Y.S. Inspection, Sec. & Law Enforcement Employees, District Council 82, 64 N.Y.2d 233,
239 (1984). Respondents claim that Petitioners here clearly seek to “reorder priorities, allocate the limited
resources available, and in effect direct how the vast [government] enterprise should conduct its affairs.” Jones v.
Beame, 45 N.Y.2d 402, 407 (1978).
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Furthermore, Respondents contend that the individual Petitioners lack standing because they do
not allege that they want a vaccine, and class relief is unavailable. “Whether a person seeking relief is a proper
party to request an adjudication is an aspect of justiciability which, when challenged, must be considered at the
outset of any litigation... Standing is a threshold determination, resting in part on policy considerations, that a
person should be allowed access to the courts to adjudicate the merits of a particular dispute that satisfies the
other justiciability criteria.” Society of Plastics Indus. v. County. of Suffolk, 77 N.Y.2d 761, 769 (1991).
“Standing to sue . . . requir[es] . . . that the litigant have something truly at stake in a genuine controversy.”
Saratoga County. Chamber of Commerce, Inc. v. Pataki, 100 N.Y.2d 801, 812 (2003). That an issue is of “vital
public concern” does not vest a party with standing. Society of Plastics, 77 N.Y.2d at 769. A necessary element
of standing is that the party seeking relief “must show ‘injury in fact,’ meaning that plaintiff will actually be
harmed by the challenged administrative action. As the term itself implies, the injury must be more than
conjectural.” N.Y.S. Association of Nurse Anesthetists v. Novello, 2 N.Y.3d 207, 211 (2004). Injury in fact
requires that Petitioners’ harm be “concrete[],” not “‘tenuous' and ‘ephemeral.’” Id. at 214 (citation omitted).
Respondents contend that Petitioners here fail to establish concrete harm as a result of the phased
distribution of vaccines because their affidavits fail to establish that they would accept a COVID-19 vaccine if it
were offered to them. Petitioner Holden is silent on the matter and Petitioner Frias merely states that he “would
like to have the option to receive the vaccination.” This lack of injury, argue Respondents, also disqualifies the
named Petitioners from representing the Class on whose behalf they purport to bring this action, leaving the
Class unrepresented. To qualify as an injury-in-fact, and thus confer standing, an injury must be “personally
suffered” by the petitioner. See Murray v. Empire Ins. Co., 175 A.D.2d 693, 695 (1st Dep’t 1991).
Petitioners do not address the issue of the risk caused to them by a delay in receiving vaccines,
but limit their argument to the utility of vaccines to inmates only in the broad, general sense. Petitioners also fail
to allege that they themselves face materially adverse conditions in DOC facilities. Their arguments rest on the
assumption that all inmates face the same risk. However, with only a limited number of doses available and the
prospect of many more becoming available in the near future, Respondents claim that the court cannot compel
Respondents to make all DOC inmates immediately eligible. This is especially true here where Petitioners have
failed to make any attempt to demonstrate that healthy Petitioners need vaccines on the same timetable as the
others, or that they face the same risk as older inmates or those with significant medical conditions.
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Contrarily, Petitioners do not dispute that the current limited availability of vaccines justifies a
system of prioritizing eligibility for the vaccines based on some assessment of the relative risk of contracting
COVID or the seriousness of the consequence of contracting COVID. They merely dispute their placement in the
prioritization scheme. Petitioners also inaccurately claim that not giving inmates equal priority to staff runs afoul
of CDC guidelines. As noted by the Court of Appeals, “guidelines, by definition, are not binding.” Town of Islip
v. N.Y.S. Public Employment Relations Board, 23 N.Y.3d 482, 493 (2014). The CDC’s guidelines on this point
are not definitive. Not only do they merely “encourage[]” vaccinating inmates and staff together, but they
suggest an alternative, including prioritization “based on facility-level or individual-level factors (such as, older
age or having an underlying medical condition), or both,” which is what Respondents have done. The CDC
guidelines do not contain any specific guidelines for prioritizing persons in non-care congregate living settings
and leave the matter entirely up to State and local discretion, providing that “jurisdictions may choose to
prioritize vaccination of persons in these settings based on local, state, tribal, or territorial epidemiology.”
Petitioners contend that inmates of correctional facilities should be prioritized at the same
level as residents in other congregate residential settings. However, Petitioners recognize that persons in
congregate care facilities, such as nursing homes and facilities operated by OPWDD, OMH and OASAS, are in
priority group 1a, not priority group 1b where Petitioners seek placement, so their contention that these facilities
are analogous to prisons and jails in every material way is baseless. Respondents argue that equating all inmates
with residents of long-term care facilities is another example of Petitioners’ fallacy of assuming that all inmates
face the same risk.
With respect to the preliminary injunction, Respondents argue that Petitioners cannot establish a
probability of success on the merits because their claims fail for lack of jurisdiction, and also fail on the merits.
Petitioners also fail to demonstrate irreparable harm as there is no evidence that Petitioners would accept a
vaccine if offered to them, so there is no cognizable injury in not being made eligible for it. Moreover,
Petitioners’ claim of irreparable harm rests on the incorrect assumption that all inmates face the same risk.
Petitioners fail to recognize that not all inmates face the same risk, and those who are most vulnerable are already
eligible to receive a vaccine, leaving Petitioners without evidence that addresses the risk to those inmates who do
not claim that they themselves face serious health issues. The third element for injunctive relief is that the
balance of equities is in Petitioners’ favor which Petitioners’ fail to show. That making healthy inmates
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immediately eligible promotes the health of the public in general is a pure speculation, since Petitioners’ papers
do not address concerns for the needs of the public at large, the interest that Respondents are charged with
protecting.

Analysis
In the instant matter, the Court grants the Petition and the application for a preliminary injunction,
and denies Respondents’ cross-motion to dismiss the Petition. Petitioners are incarcerated individuals in New
York City DOC facilities who are confined in congregate settings. It is undisputed that residents in all other
congregate settings in the State of New York, including juvenile detention centers, have been prioritized for
vaccine access. At this juncture of the fight against COVID-19, it is well-known and universally accepted that
people working and living together are at exponentially heightened risk for contracting COVID-19, a virus that
can cause long-term health complications and death. In light of this, New York’s Health Commissioner and
Governor Cuomo have specifically prioritized for vaccination thousands of New Yorkers who work and live in
congregate facilities that are breeding grounds for this deadly virus. Respondents did this not only to protect the
lives of those individuals, but also to protect the broader community from the spread of the virus. This
prioritization is consistent with the unanimous recommendations of the CDC and public health and medical
experts. Despite these scientific recommendations, Respondents have excluded adult individuals who are
incarcerated.
In all material respects, incarcerated adults face the same heightened risk of infection, serious
illness, and death, as people living in other congregate settings, and even more so than juveniles in detention
centers, where individuals have been prioritized for the vaccine. Moreover, CDC has recommended those
confined in jails and prisons should be vaccinated at the same time as those working in the very same facilities.
However, Respondents have excluded those confined in prisons and jails from the COVID-19 vaccine, while
granting access to correctional workers, as well as those working and living in other government-run congregate
facilities. This Court finds that this exclusion is by definition arbitrary and capricious and violates Equal
Protection.
Petitioners face an extraordinary risk of COVID-19, serious long-term health complications and
possible death if Respondents do not immediately provide access to this life-saving vaccine. The imminent risk of
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contracting COVID-19 for individuals living within these facilities is high. Specifically, the congregate nature of
Petitioners’ living conditions, the rising rate of the incarcerated population and the increasing number of COVID19 positive cases within these facilities creates significant risk. When contracted, Petitioners are likely to suffer
irreparable bodily harm. Because Respondents have failed to act, a preliminary injunction is warranted. Without
such intervention, Petitioners’ health and lives are at risk. Moreover, given this extraordinary situation, the
immediate and irreparable harm that Petitioners face while unvaccinated, and that the equities weigh heavily in
their favor, this Court hereby issues a preliminary injunction mandating that Respondents offer Petitioners and all
incarcerated individuals access to the vaccine.
Significantly, Respondents do not dispute that Petitioners are confined in congregate settings. Nor
do they dispute that residents in other congregate settings, including juvenile detention centers, have been
prioritized for vaccine access. Further, Respondents do not dispute that a majority of the individuals confined in
adult incarcerated settings are not prioritized for vaccine access. Yet, they provide no reasonable justification for
the differentiation in treatment between these groups. Instead, they argue that general supply constraints give
Respondents the right to prioritize eligibility. However, Respondents fail to explain why, despite the vaccine
supply limitations, they chose to prioritize all residents of all other congregate facilities, including teenagers in
juvenile detention facilities, and excluded incarcerated individuals. It is well known at this time that juveniles are
less likely to suffer the life-altering and life-threatening consequences of COVID-19, yet inexplicably, they have
been prioritized over the adult incarcerated individuals in receiving the vaccine. Respondents have made the
vaccine available to all other residents of congregate settings based solely on the fact that they are living in
congregate settings. Respondents provide no justification for the differentiation in treatment between these
groups in all other congregate facilities. Instead, they argue that Petitioners are not part of a high-risk group and
that they will be given access at some unknown future time. This, despite Respondents having already prioritized
residents of every other type of congregate setting, as well as correctional officers, based on the inherent risks of
their congregate environments. And it is in spite of CHS’s recommendation that all incarcerated people be made
eligible for vaccination in order to ensure the increased safety of everyone who is living and working in DOC
facilities. Respondents explanation of their inconsistent treatment of incarcerated adults, as compared to all other
residents of congregate settings, is arbitrary and capricious.
New York State’s phase 1a and phase 1b prioritization categories collectively encompass
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every government run or contracted congregate living facility for adults, except adult incarcerated settings. The
exclusion is stark. Phase 1a of New York State’s Plan includes “residents at OPWDD, OMH and OASAS
facilities.” It is important to note that this category simultaneously priorities both “staff and residents” of these
facilities. Without question, these congregate facilities are analogous to prisons and jails in every material way.
Residents are generally not permitted to leave freely, and are confined to settings where they must share
bathrooms, eating spaces, and sleeping spaces. Phase 1b of New York State’s Plan also includes “individuals
living in a homeless shelter where sleeping, bathing or eating accommodations must be shared with
individuals…who are not part of the same household.”
Under almost identical circumstances, in Maney et al. v. Brown et al., 6:20-cv-00570-SB, Dkt.
178, at 3 (D. Or. Feb. 2, 2021), a federal court in Oregon has held that the Oregon Governor’s decision to
include those living and working in congregate care facilities and those working in correctional settings in
Oregon’s vaccine priority phase 1A, while excluding individuals who live in correctional settings, constitutes
deliberate indifference under the 8th Amendment. The court found defendants’ prioritization of correctional
workers ahead of incarcerated people “[un]persua[sive]…belied by their own Vaccination Plan.” Id. at 26. It
found that defendants’ failure to follow CDC guidelines regarding prioritization amounted to deliberate
indifference to inmates’ serious medical harm. See Id. at 29. The Court found Oregon’s policy defective under
an even higher standard than either “arbitrary and capricious” or “rational basis” review, which Petitioners seek
in this case. It ordered the Governor of Oregon to offer vaccines to incarcerated individuals, as if they had been
included in Phase 1A, Group 2 (analogous to New York’s phase 1b).
Similarly in this case, Respondents have irrationally distinguished between incarcerated people
and people living in every other type of adult congregate facility, at great risk to incarcerated people’s lives
during this pandemic, in violation of State and Federal Equal Protection guarantees, and their decision must be
vacated and modified to allow incarcerated individuals as a group to access vaccine eligibility in phase 1b.
People working and living together are at exponentially heightened risk for contracting COVID-19, a virus that
can cause long-term health complications and death. In light of this, New York’s Health Commissioner and
Governor Cuomo have specifically prioritized vaccinations for thousands of New Yorkers who work and live in
congregate facilities that are the breeding grounds for this deadly virus. This prioritization is consistent with the
unanimous recommendations of the CDC and public health and medical experts. Despite these scientific
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recommendations, Respondents have excluded individuals who are incarcerated. There is no acceptable excuse
for this deliberate exclusion as COVID-19 does not discriminate between congregate settings.
Here, Petitioners seek a determination as to whether the Vaccination Program established by
Respondents has been implemented non-arbitrarily, rationally, and equitably as between similarly situated people.
A limitation on the supply of vaccines does not justify the differential treatment of incarcerated people, as
compared to other similarly situated residents of other congregate facilities such as homeless shelters and juvenile
detention facilities. Supply limitations do not explain prioritizing vaccination for all residents of those other
congregate settings, who face a heightened risk of contracting COVID-19 because of the nature of those
settings, while disregarding that same heightened risk faced by incarcerated people. Generally, the numbers of
persons eligible for vaccination consistently has exceeded the reported supply of vaccines in New York State.
Respondents nonetheless have continued to expand eligibility categories beyond available supply for groups other
than incarcerated adults. Both of these facts bely Respondents’ claim that limited resources justify the arbitrary
distinction drawn. Respondents have already made the determination that congregate settings constitute
high-risk environments for COVID-19 transmission and infection, which counsels prioritizing all staff and
residents of those settings; they have acted on this determination in every other congregate living setting,
including homeless shelters and juvenile detention facilities. Respondents followed CDC guidance in prioritizing
residents of all other congregate facilities, but irrationally excluded residents of adult correctional facilities.
Petitioners ask this Court to determine that this policy decision must necessarily apply to all
incarcerated people as a class because there is no legitimate or rational basis for their exclusion from
prioritization. That is the narrow, justiciable issue for the Court to review in this case. With respect to standing,
Petitioners desire COVID-19 vaccination, and are presently unable to access the vaccine because of
Respondents’ eligibility determination. Therefore, they are injured, and have standing to bring this case. Here,
Petitioners have personally suffered because they want access to the vaccine, and Respondents have denied them
access to it, by excluding them from eligibility. As such, Petitioners have been injured, and they are proper class
representatives. See Murray v. Empire Insurance Co., 175 A.D.2d 693, 695 (1st Dep’t 1991). Nevertheless, the
litigation of Class issues is premature at this stage, as CPLR §902 provides Petitioners 60 days from the filing of
a responsive pleading to move for class certification. Moreover, the relief Petitioners seek does not require the
certification of a Class at this stage. Therefore, Respondents’ arguments related to the sufficiency of the class
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cannot form the basis for the dismissal of the Petition.
Announcement from Governor Cuomo
Governor Cuomo announced today, March 29, 2021, that effective tomorrow, March 30, 2021,
all New York residents 30 years of age or older will be eligible for COVID-19 vaccination, and effective April 6,
all New York residents 16 years of age or older will be eligible for vaccination. These qualifications apply to
incarcerated individuals in the State of New York. Arguably, the Petition on behalf of Holden may be moot as he
is now eligible for vaccination. However, as of today, Petitioner Frias and other incarcerated individuals under
the age of 30 years of age are still not eligible for the vaccine, notwithstanding that they are being held in
congregate settings. This decision by the Respondents to exclude these incarcerated persons from eligibility for
the vaccine was unquestionably arbitrary and capricious, especially in light of the fact that Respondents approved
vaccinations for all other congregate living facilities, including juvenile detention facilities. This was an unfair
and unjust decision by Respondents, was not based in law or fact and was an abuse of discretion.
Accordingly, it is hereby ORDERED that the branch of the Petition seeking an Order vacating
and annulling Respondents’ determination which excluded incarcerated individuals as a group from those
currently eligible in COVID-19 vaccine priority category 1b, and directing Respondents to immediately authorize
incarcerated individuals as a group for vaccination, upon finding their exclusion arbitrary and capricious and an
abuse of discretion pursuant to CPLR §7803(3) is GRANTED; and, it is further ORDERED that the branch of
the Petition seeking an Order vacating and annulling Respondents’ determination excluding incarcerated
individuals as a group from those currently eligible in COVID-19 vaccine priority category 1b, and directing
Respondents to modify current eligibility of category 1b and immediately authorize incarcerated individuals as a
group for vaccination, upon finding the exclusion in violation of the Equal Protection Clause of the 14th
Amendment to the United States Constitution and Article 1 §11 of the New York State Constitution, pursuant to
CPLR §7803(3), is GRANTED; and, it is further ORDERED that Petitioners’ Order to Show Cause for a
preliminary injunction, pursuant to CPLR §6301, mandating that Respondents immediately modify current
COVID-19 vaccine eligibility category 1b to authorized incarcerated individuals for vaccination is GRANTED;
and, it is further ORDERED that Respondents’ cross-motion to dismiss the Petition is DENIED, for the reasons
stated herein.
This constitutes the decision and Order of this Court.
Dated:
Hon. Alison Y. Tuitt
19

